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INTRODUCTION 

A  review  of  the  banking  and  business  history  of  the  past 
eight  years,  with  special  reference  to  the  foreign  trade  conditions 
produced  by  the  war,  throws  into  high  relief  a  series  of  defects 
and  omissions  which  have  been  only  too  characteristic  of  the 
practice  of  American  banks  and  business  men.  There  are  many 
large  questions  of  policy,  still  unsettled,  whose  adjustment  will 
be  essential  before  the  future  of  our  international  trade  rela- 
tions can  be  in  any  degree  predicted.  The  tariff,  our  foreign 
branch  bank  policy,  our  methods  of  extending  credit  in  foreign 
trade,  the  conditions  under  which  foreign  bonds  may  be  marketed 
in  the  United  States,  and  a  variety  of  others  to  which  we  for- 
merly gave  but  scant  attention,  are  now  matters  of  earnest  study 
in  many  quarters. 

There  are  other  issues,  more  technical  in  nature  but  in  their 
way  quite  as  significant  as  the  broader  questions  to  which  atten- 
tion has  just  been  directed,  whose  settlement  is  imperative. 
Among  these  is  the  problem  of  commercial  credit  practice  in  its 
various  aspects.  The  war  and  the  post-war  reaction  brought 
home  to  American  business  men  the  fact  that  our  technique  of 
foreign  financing,  and  indeed  of  foreign  trade  generally,  is  far 
inferior  to  the  manufacturing  equipment,  and  of  course  to  the 
agricultural  development,  upon  which  the  volume  of  our  possible 
exports  depends.  The  return  of  sharp  competition  with  foreign 
producers  which  has  been  a  noteworthy  feature  of  post-war  trade 
has  emphasized  the  fact  that,  even  with  their  systems  disorgan- 
ized by  the  disturbances  of  1914-18,  foreign  nations  are,  in 
numerous  respects,  better  equipped  in  matters  which  call  for 
close  competition  than  are  we.  Many  points  of  technique  both 
in  production  and  finance  require  far  more  careful  treatment 
than  they  have  ever  had  in  the  past  from  our  banks  and  business 
houses.  The  practice,  so  prevalent  in  former  years  of  selling 
our  goods  to  foreign  buyers  only  for  cash  or  its  equivalent, 
placed  us  at  a  competitive  disadvantage,  and,  so  far  as  use  on 
any  large  scale  was  concerned,  early  broke  down.    Still  less  satis- 
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factory  was  the  lax  practice  which  grew  up,  during  the  latter 
days  of  the  war  and  the  period  immediately  after  it,  of  selling 
on  open  account  to  foreign  buyers  whose  credit  had  not  been 
well  ascertained.  Manufacturers  who  thus  disposed  of  goods,  or 
who  discounted  at  their  banks  bills  drawn  on  foreign  buyers  for 
which  they  themselves  retained  an  indefinite  contingent  liability, 
have  in  many  cases  suffered  seriously  in  consequence. 

The  lessons  of  the  war  and  of  the  active  period  of  interna- 
tional trade  Avhich  grew  out  of  it  are  not  appropriate  solely  to 
the  United  States.  Thus  far  but  little  has  been  accomplished  in 
the  direction  of  uniformity  of  practice  among  different  nations. 
The  efforts  which  had  been  made  in  this  direction  before  the 
opening  of  the  war  had  naturally  to  be  suspended ;  and  other 
matters  have  subsequently  been  too  pres.sing  to  permit  any  re- 
sumption of  the  discussions  which  had  previously  been  in  prog- 
ress. But  such  effort  to  bring  about  uniformity  of  commercial 
practice  between  different  nations  could  hardly  be  successful  in 
any  case,  without  practical  agreement  among  the  traders  of  each 
of  the  participating  countries  with  regard  to  uniformity  of 
practice  on  their  own  part.  A  first  and  fundamental  step,  there- 
fore, toward  the  laying  of  a  sound  foundation  for  foreign  trade 
must  be  the  definite  ascertainment  of  existing  practices  in  the 
financing  of  foreign  shipments,  the  comparison  of  these  practices, 
and  the  elimination  of  those  which  are  found  to  be  without 
sound  basis. 

It  was  with  these  ideas  in  mind  that  the  Division  of  Analysis 
&  Research  of  the  Federal  Reserve  Board  some  years  ago  under- 
took the  analysis,  through  information  compiled  from  first-hand 
sources,  of  existing  methods  employed  by  American  banks  and 
traders  in  connection  with  foreign  commercial  credits.  The 
study  was  afterwards  broadened  to  include  comparative  analyses 
of  the  commercial  credit  practices  of  other  countries;  and,  as 
finally  carried  out,  involved  an  extensive  study  of  banking  meth- 
ods abroad.  This  work  was  placed  in  charge  of  Dr.  George  W. 
Edwards,  Assistant  Professor  of  Banking  in  Columbia  Univer- 
.sity,  who  undertook  the  assembling  of  the  data  required.  In  the 
course  of  his  work,  he  became  associated  with  the  Bankers'  Credit 
Conference  (an  organization  composed  of  representatives  of 
some  of  the  chief  banks  of  New  York  City),  which  had  already 
addressed  itself  to  certain  kindred  problems. 
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With  the  aid  and  cooperation  of  leading  banks,  exporters, 
manufacturers  and  business  men,  Dr.  Edwards,  representing  the 
Division  of  Analysis  &  Research,  eventually  gathered  matter  for 
a  series  of  studies  of  which  the  chief  were  published  from  month 
to  month  in  the  Federal  Reserve  Bulletin  and  which  have  fur- 
nished the  basis  for  numerous  current  writings  on  the  subject. 
Some  portions  of  the  work,  however,  had  reference  to  matters 
either  already  partially  dealt  with  elsewhere,  or  in  some  cases 
not  precisely  available  for  publication  in  an  official  journal  deal- 
ing only  with  the  results  of  fact-studies,  in  the  narrowest  sense 
of  the  term,  and  seeking  to  confine  itself  entirely  to  the  results 
of  original  investigation.  In  the  present  volume,  Dr.  Edwards 
furnishes  explanatory  data  and  discussions  which  throw  light 
upon  the  information  already  officially  assembled  and  published 
and  which  place  this  information  in  its  true  relations  to  existing 
business  conditions.  It  is  a  work  which  should  be  of  high  value 
to  bankers  and  foreign  traders  who  desire  either  a  clear-cut  ex- 
position of  actual  practice  or  who  are  seeking  to  clarify  or  im- 
prove their  own  methods. 

Dr.  Edwards'  work  does  not  permit  of  abbreviated  descrip- 
tion since  it  is  itself  a  closely  packed  summary  of  facts  and  con- 
elasions.  One  or  two  matters,  however,  stand  out  clearly  as 
deserving  the  reader's  special  attention.  One  of  these  is  the 
nece.ssity  of  agreement  between  business  men,  and  probably  of 
Federal  legislation,  designed  to  clarify  and  unify  commercial 
credit  practice.  Another  is  the  difficulty  of  financing  foreign 
trade  and  of  ascertaining  the  rating  of  foreign  buj'crs  by  the 
use  of  existing  banking  and  credit  machinery.  Dr.  Edwards' 
analysis  shows  in  convincing  fashion  the  points  at  which  our 
present  methods  are  defective,  and  suggests  even  where  it  does 
not  specifically  indicate,  the  lines  of  work  which  must  be  pursued 
in  order  to  bring  about  a  better  condition  of  affairs.  Light  is 
also  thrown  upon  the  impossibility  of  developing  a  satisfactory 
foreign  trade  technique  through  mere  exhortation.  The  evils 
which  have  arisen  in  American  bank  acceptance  practice  and  the 
failure  to  obtain  for  this  type  of  instrument  the  world  status 
which  it  must  have  if  it  is  to  compete  with  the  sterling  bill, 
afford  convincing  evidence  of  the  harm  which  may  come  from  in- 
discriminate advocacy  and  hasty  adoption  of  types  of  financing 
whose  principles  and  limitations  are  not  well  understood  bv  those 
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who  are  to  use  them.  Our  acceptance  practice  must  be  clarified 
and  improved  through  better  understanding  of  the  banking 
methods  which  underly  foreign  trade  before  we  can  expect  to 
attain  much  success  in  the  use  of  such  paper. 

This  and  many  other  matters  of  inference  will  suggest  them- 
selves to  the  reader  of  Dr.  Edwards'  study.  It  is  essentially  a 
scientific  inquiry,  not  intended,  as  have  been  too  many  other 
publications  upon  kindred  topics,  for  propaganda  purposes,  but 
designed  only  to  inform  the  business  reader  and  to  make  avail- 
able to  him  the  latest  results  of  investigation  upon  a  subject 
which  touches  him  nearly.  Studies  of  business  and  banking 
practice,  conceived  from  a  practical  standpoint  and  intended 
for  the  use  of  men  of  affairs  have  been  increasingly  numerous 
in  recent  years.  Dr.  Edwards'  volume  is  a  valuable  addition  to 
this  growing  body  of  scientific  business  literature. 

H.  Pakker  Willis, 
Professor  of  Banking, 
Columbia  University. 
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The  letter  of  credit  has  been  the  fundamental  method  of 
financing  foreign  trade  for  many  years.  In  the  half  century 
before  1914,  its  operation  was  carefully  developed  by  bankers 
and  merchants.  The  war  and  its  aftermath  of  fluctuating  ex- 
changes and  commodity  prices  seriously  disturbed  foreign  trade, 
and  the  letter  of  credit  became  the  subject  of  bitter  controversy 
among  the  various  parties  engaged  in  international  commerce. 
These  diflSculties  were  often  referred  to  the  courts,  but  many 
questions  still  remain  unsettled.  The  entire  subject  of  foreign 
commercial  credits  is  at  present  in  a  rather  uncertain  state  and 
comparatively  little  literature  has  been  written  on  it. 

The  object  of  this  book  is  to  set  forth  the  practical  and  legal 
principles  underlying  the  letter  of  credit.  It  should  therefore 
be  of  interest  to  bankers,  business  men  and  attorneys  who  are 
engaged  in  applying  these  principles  to  specific  problems.  This 
work  should  also  prove  of  use  in  courses  on  foreign  banking  and 
foreign  trade,  as  it  deals  with  a  subject  which  is  of  general  im- 
portance but  which  has  not  yet  been  presented  in  book  form. 

The  vai'ious  aspects  of  commercial  letters  of  credit  are  pre- 
sented with  special  reference  to  the  tendency  toward  the  stand- 
ardization of  documents  and  practice  in  foreign  trade.  Con- 
sideration is  given  first  to  the  various  commercial  documents 
which  determine  the  relations  of  all  the  parties  to  a  transaction 
in  international  commerce.  These  relationships  have  been  seri- 
ously deranged  since  1914  and  attention  will  therefore  be  given 
to  the  new  conditions  which  have  arisen  out  of  the  war.  The 
innumerable  controversies  among  bankers  and  merchants  have 
been  due  in  a  large  degree  to  misunderstandings  as  to  the  mean- 
ing, and  classification  of  commercial  credits,  and  their  relation 
to  general  banking  theorJ^  A  chapter  is  devoted  to  the  traveler's 
letter  of  credit  which  is  often  confused  with  the  commercial 
letter.  The  legal  theory  of  the  letter  of  credit,  and  the  cases 
which  have  arisen  in  American  courts  are  analyzed.    Attention 
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is  also  directed  to  the  authority  to  purchase,  which  performs  the 
same  function  as  the  letter  of  credit,  but  differs  widely  in  nature 
and  operation.  Finally,  British,  German,  Japanese  and  Conti- 
nental methods  are  studied  for  the  purpose  of  comparing  them 
with  American  practices.  The  appendix  includes  material  illus- 
trating the  text. 

The  author  has  in  part  drawn  material  from  a  series  of 
special  articles  written  by  him  for  the  Federal  Reserve  Bulletin 
during  1921  and  1922,  but  the  following  text  contains  consider- 
able material  which  could  not  well  be  included  in  an  official 
publication. 

These  studies  were  suggested  by  Dr.  11.  Parker  Willis, 
Director  of  the  Division  of  Analysis  and  Research  of  the  Fed- 
eral Reserve  Board,  and  were  prepared  under  his  direct  guid- 
ance. Dr.  W.  H.  Steiner,  Assistant  Director  of  the  Division, 
read  the  manuscript  and  gave  many  valuable  suggestions.  An 
acknowledgment  of  indebtedness  is  also  due  to  M.  Nadler  of  the 
Division,  who  has  been  associated  with  the  author  in  the  various 
studies  on  commercial  credits. 

George  W.  Edwards. 
New  York,  N.  Y. 
June,  1922. 


CONTENTS 

PACE 

iNTBODUcnox  BY  H.  Pabkeb  Willis vii 

Preface      ...               xi 

CHAPTER 

I.    The  Mo\ejie>"t  Towabd   Uxifobmity  ix   Commebcial  Docu- 
ments        1 

II.   Pbesejjt  Status  of  Shjppixg  Documents 7 

III.  M^F.AXTXG   AXD    Cl-\SSIFICATION    OF   LeTTEBS    OF    CBEDIT  23 

IV.  Opebatiox  of  Lettebs  of  Credit 35 

V.   Tba\'eleb8'  Lettebs  of  Cbedit 57 

VI.    The  Letteb  of  Credit  ix  Am  eric  ax  Law — Prixciples    .  64 

VII.   The  Letter  of  Cbedit  ix  Americax  Law — Decisions     .  72 

VIII.   The  Authority  to  Purchase 94 

IX.   The  Tbust  Receipt 108 

X.   Bbitish  Commebciai.  Credits 126 

XL   The  Letter  of  Credit  ix  British  Law 136 

XII.    Germax  Commercial  Credits 164 

XIII.  Commercial  Cbedit  Pbactice  of  Japanese  Baxks  177 

XIV.  Commebcial  Credit  Practice  of  Some  Coxtikextal  Baxks   .  188 

APPENDICES 

I.   Commercial  Cbedit  Ixstbumexts 199 

II.    Uxifobm  Commercial  Credit  Regvlatioxs  of  the  Commer- 
cial Credit  Coxferexce 216 

III.  The  Hague  Rules,  1921 217 

IV.  PoiXTS   of  Vabl\xce  Between   the  Hague  Rules  and  the 

Habteb  Act 222 

y.   Americax  Foreigx  Trade  Defixitioxs 224 

VI.    Diamond  Alkali  Export  Cobpobatiox  vs  Bourgeois               .  230 

IXDEX 239 


FOREIGN  COMMERCIAL 
CREDITS 


CHAPTER  I 

THE  MOVEMENT  TOWARD  UNIFORMITY  IN 
COMMERCIAL  DOCUMENTS 

The  industry  of  the  United  States  has  developed  so  rapidly 
in  recent  years  that  domestic  demand  is  insufficient  to  absorb 
the  enormous  production  of  American-made  goods.  In  conse- 
quence, foreign  markets  in  the  past  have  been  and  in  the 
future  must  be  sought.  The  depression  which  in  1920  and  1921 
weighed  so  heavily  upon  American  business  was  in  a  large 
measure  caused  by  a  decline  in  our  export  and  import  trade. 
And  no  permanent  revival  of  industry  is  possible  with- 
out a  restoration  of  the  movement  of  goods  to  foreign  markets. 
Indeed,  with  the  international  situation  which  the  war  has 
brought  about,  the  development  of  foreign  trade  among  Ameri- 
can business  men  must  inevitably  be  more  extensive  in  the 
future  than  ever  before.  For  this  reason,  the  importance  of  a 
clear  understanding  by  American  merchants  of  methods  of 
financing  foreign  trade  was  never  greater  than  today. 

This  study  does  not  present  a  survey  of  the  broader  princi- 
ples of  foreign  trade  or  even  of  its  financing.  It  is  rather  con- 
fined to  an  analj-sis  of  the  instruments  which  express  the  relations 
among  the  various  parties  to  transactions  in  international  com- 
merce. In  its  early  history,  foreign  trade  involved  only  one 
party,  the  "merchant-adventurer"  who  bought  a  variety  of 
goods  abroad,  carried  them  in  his  own  vessel  and  then  sold  them. 
Transactions  in  foreign  trade  today  include  not  alone  mer- 
chants of  different  countries,  but  also  bankers,  underwriters, 
and  shipowners.  The  relations  among  these  parties  and  their 
rights  and  liabilities  are  defined  in  such  documents  as  the  com- 
mercial invoice,  bill  of  exchange,  policy  of  marine  insurance 
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and  bill  of  lading.  Although  these  documents  are  carefully 
worded,  they  cannot  cover  all  the  difficulties  which  arise  from 
the  special  nature  of  foreign  trade,  for  commerce  among  coun- 
tries is  governed  by  different  sets  of  laws,  different  standards  of 
business  ethics,  and  different  forms  of  currency.  Also  foreign 
trade  develops  keen  competition  among  the  merchants  of  the 
various  countries,  as,  for  example,  the  rivalry  among  British, 
German  and  American  business  firms  for  the  markets  of  South 
America. 

In  recent  years  the  various  parties  interested  in  foreign  trade 
have  attempted  to  settle  some  of  their  difficulties  through  in- 
formal agreements  among  themselves  or  through  legislative 
enactments  by  their  respective  governments.  These  rulings  and 
laws  express  the  principles  generally  recognized  by  commercial 
usage,  and  represent  a  movement  to  attain  greater  uniformity 
amid  the  ever-increasing  perplexities  of  modern  international 
business. 

I.  Uniform  Negotiable  Instruments  Act. — British  commer- 
cial law  on  bills  and  notes  was  gradually  developed  during  the 
eighteenth  century  and  finally  codified  in  the  English  "Bills 
of  Exchange  Act"  of  1882.  This  legislation  later  formed  the 
basis  for  the  American  Uniform  Negotiable  Instruments  Act 
which  since  1896  has  been  adopted  by  most  of  the  states  of  the 
Union.  This  Anglo-American  system  of  law  on  bills  and  notes 
was  in  time  copied  by  many  other  nations.  In  1910  a  conference 
was  held  at  the  Hague  for  the  purpose  of  establishing  an  inter- 
national code  on  bills  of  exchange,  and  later  it  submitted  a  set 
of  regulations  which  became  known  as  "Provisions  adopted  by 
the  Convention  of  the  Hague  of  1912."  They  were  adopted  by 
many  countries  of  Europe  and  South  America,  and  at  the  pres- 
ent time  there  are  two  general  legal  systems  of  negotiable  instru- 
ments throughout  the  world,  the  Anglo-American  law  and  the 
Convention  of  the  Hague. 

II.  York-Antwerp  Rules. — The  tendency  toward  uniformity 
has  also  been  developed  in  the  field  of  marine  insurance,  which 
for  centuries  presented  many  complicated  problems.  In  an  ef- 
fort to  solve  some  of  them,  a  body  of  jurists,  shipowners,  insur- 
ance underwriters,  and  business  men  known  as  the  Association 
for  the  Keform  and  Codification  of  the  Law  of  Nations  met  at 
York,  England,  in  1864,  and  later  at  Antwerp,  Belgium,  in  1877, 
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and  agreed  upon  a  body  of  rules.  In  1890  they  were  revised  and 
have  since  been  known  as  the  " York- Ant werp  Rules." 

III.  Hague  Rules  of  192 1. — In  addition  to  the  bill  of  ex- 
change and  the  policy  of  marine  insurance  another  fundamental 
document  in  foreign  trade  is  the  bill  of  lading.  Originally  it 
was  simply  a  receipt  in  which  the  shipowner  acknowledged  the 
delivery  of  certain  goods  by  the  shipper.  With  the  develop- 
ment of  foreign  trade,  the  risks  in  loading  and  discharging 
cargoes  from  elevator,  pier  and  lighter  to  vessel  have  multiplied 
considerably.  On  the  other  hand,  keen  competition  among 
modern  maritime  countries  for  the  world's  carrying  trade 
reduced  freight  charges.  In  order  to  carry  freight  at  the 
cheapest  possible  rates,  transportation  companies  were  able  to 
allow  only  a  small  overhead  cost  to  cover  losses  arising  from 
the  many  risks  in  handling  freight.  To  curtail  such  costs,  ship- 
owners adopted  a  policy  of  inserting  in  their  bills  of  lading 
clauses  which  exempted  them  from  many  liabilities.  As  these 
protective  clauses  were  enlarged,  the  burden  of  carrying  ship- 
ping risks  was  to  a  considerable  degree  shifted  from  shipowners 
to  cargo  owners.  The  latter  naturally  objected  to  this  ten- 
dency and  the  United  States  induced  Congress  finally  in  1893 
to  pass  the  Harter  Act. 

This  statute  forbids  a  shipowner  from  inserting  in  his  bill  of 
lading  any  clause  freeing  him  of  liabilities  arising  from  the 
ordinary  carrier's  risks  in  loading  and  discharging  cargoes.  The 
shipowner  is,  however,  relieved  of  navigation  risks,  providing 
his  vessel  is  seaworthy.  The  general  provisions  of  the  Harter 
Act  must  be  embodied  in  the  bills  of  lading  issued  by  every  ship- 
owner, whether  American  or  foreign,  who  is  carrying  goods  from 
ports  of  the  United  States.  Similar  acts  have  been  passed  by 
Canada,  New  Zealand,  Australia  and  Japan.  In  these  countries 
where  legislation  prohibits  the  insertion  of  exemption  clauses, 
the  shipowner's  freedom  of  contract  is  said  to  be  limited.  In 
Great  Britain  and  in  most  Continental  countries,  these  restric- 
tive laws  have  not  been  passed,  and  so  the  shipowner's  freedom 
of  contract  is  described  as  absolute.  In  fact  under  British  law,  a 
shipowner  is  able  to  word  his  bill  of  lading  in  such  a  way  as  to 
contract  out  any  part  or  even  all  of  his  liability  for  the  cargo 
which  he  is  carrying.  These  conditions  imposed  disabilities  upon 
firms  engaged  in  foreign  trade,  and  British  mercantile  associa- 
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tions  for  a  number  of  years  sought  some  form  of  relief.  In  1920 
Mr.  Lloyd  George  appointed  the  "Imperial  Shipping  Commit- 
tee" which  among  other  matters  recommended  "uniform  legis- 
lation throughout  Europe  on  the  lines  of  the  existing  acts  deal- 
ing with  shipowners '  liability. ' '  As  the  effect  of  such  legislation 
would  not  alone  be  national  but  international  in  its  scope,  the 
entire  matter  was  referred  to  the  Maritime  Law  Committee  of 
the  International  Law  Association.  This  body  in  turn  called 
an  International  Conference  at  the  Hague.  The  meeting  was 
attended  by  representatives  of  the  shipowning,  mercantile,  bank- 
ing and  underwriting  interests  of  many  countries. 

The  conference  first  discussed  the  question  of  whether  uni- 
formity in  bills  of  lading  should  be  attained  by  legislative  action. 
This  proposal  was  rejected  because  the  members  of  the  conference 
disapproved  of  any  extension  of  State  control  over  shipping. 
Instead  the  conference  adopted  a  set  of  regulations  known  as 
the  "Hague  Rules  of  1921."  (See  Appendix  II,  pp.  216-222.) 
"While  differing  in  details,  the  Hague  rules  embody  the  general 
principles  of  the  Harter  Act,  and  so  American  shipowners  are 
asked  to  recognize  the  new  regulations  by  merely  inserting  in 
their  bills  of  lading  the  expression,  "Hague  Rules,  1921,  will 
apply."  The  Hague  Rules  have  been  endorsed  by  many  com- 
mercial and  banking  organizations  both  in  England,  Continental 
Europe  and  the  United  States,  and  it  is  planned  to  have  these 
regulations  serve  as  an  international  code.^ 

IV.  Foreign  Trade  Definitions. — The  relation  between  buyer 
and  seller  is  generally  expressed  in  a  contract  of  sale  of  which 
an  important  part  is  the  price  quotation  or  term  of  sale.  In 
foreign  trade  these  quotations  have  generally  been  expressed  to 
save  cable  charges  in  abbreviated  symbols,  such  as  c.i.f.   (cost, 

1  For  further  discussion  of  the  Hague  Rules  see  S.  D.  Cole  "The  Hague 
Rules  1921  Explained";  Nation's  Business,  November,  1921;  Journal  of 
Commerce,  Oct.  6,  1921,  Nov.  22,  1921,  Feb.  13,  1922;  Report  of  Proceedings 
of  Association  of  British  Chamber  of  Commerce,  1921 ;  Report  of  Interna- 
tional Chamber  of  Commerce,  Committee  on  Transportation  and  Com- 
munications; Manchester  Chamber  of  Commerce  Monthly  Record,  December, 
1921 ;  Bank  of  Liverpool  and  Martins,  Limited,  Monthly  Circular,  October, 
1921;  Lloyds  Bank  Monthly  Financial  Report;  The  Economist  (London) 
Nov.  19,  1921,  p.  866;  Commerce  Reports,  Feb.  20,  1922,  pp.  472-4,  Feb.  27, 
1922,  pp.  527-9.  Memoranda  on  Hague  Rules  prepared  by  Institute  of 
Packers. 
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insurance,  freight),  which  have  lacked  uniformity  and  so  have 
caused  considerable  confusion.  In  order  to  standardize  these 
terms,  a  committee  representing  nine  of  the  more  important 
commercial  organizations  of  the  United  States  at  a  meeting  in 
New  York  in  1919  agreed  to  adopt  a  set  of  standardized  defini- 
tions. (See  Appendix  II,  p.  215.)  In  commenting  upon  them, 
the  Conference  remarked  that  "not  all  have  as  yet  the  force 
of  law  or  long  established  practice,  but  it  is  the  hope  and 
expectation  of  the  Conference  that  these  recommendations  will 
receive  such  adlierenee  on  the  part  of  American  producers  and 
distributors  as  to  make  them  in  fact  the  standard  American  prac- 
tice. And  it  is  therefore  expected  that  in  due  time  they  will  re- 
ceive the  sanction  of  legal  authority."  Since  1919  these  expecta- 
tions have  been  fully  attained,  for  the  definitions  have  been 
widely  accepted  by  merchants  and  bankers. 

V.  Forms  and  Regulations  of  the  Commercial  Credit  Con- 
ference.— American  mercantile  interests  also  initiated  the  move- 
ment to  standardize  the  commercial  letter  of  credit.  As  will 
be  later  shown,  it  is  a  fundamental  commercial  instrument,  for  it 
involves  practically  all  the  parties  to  a  transaction  in  foreign 
trade.  Representatives  of  large  export  concerns  were  the  first 
to  point  out  the  conspicuous  lack  of  uniformity  in  the  letters 
of  credit  issued  by  American  banks,  and  to  urge  the  need  of 
standardized  forms.  J.  P.  Beal,  of  the  American  Steel  Ex- 
port Company,  writing  in  the  Bankers'  Magazine  for  August, 

1917,  p.  275,  commented  as  follows: 

"It  is  interesting  to  note  the  many  different  forms  used  by  the  vari- 
ous banks;  they  all  seem  to  be  different  in  some  respects.  Some  banks 
merely  write  an  explanatory  letter  on  their  regular  letter  heads,  while 
others  have  forms  set  up  on  which  to  record  the  various  points  in  rela- 
tion to  the  terms  of  the  credit.  When  one  considers  the  vast  number 
of  these  daily  transactions  by  all  the  banks  ha\-ing  foreign  depart- 
ments or  foreign  correspondents  of  any  importance,  it  would  only  seem 
natural  that  some  concerted  action  be  taken  by  the  banks  to  standardize, 
as  much  as  possible,  the  forms  for  reporting  letters  of  credit." 

Omer  F.  Hershey,  General  Counsel  for  the  American  Steel 
Export  Co.,  presented  the  legal  aspects  of  the  letter  of  credit  in 
a  scholarly   article   in  the   Harvard  Law  Review    (November, 

1918,  pp.  1-39).    The  letter  of  credit,  he  states, 
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"has  come  into  common  use  in  our  foreign  trade  only  since  the  war, 
on  this  account,  in  spite  of  the  enormous  volume  of  business  in  which 
these  letters  now  figure,  they  show  a  great  lack  of  uniformity  in  form 
and  content,  and  some  lack  of  certainty  in  their  practical  construction 
and  their  legal  scope  and  meaning.  Commercial  letters  of  credit,  while 
in  use  for  a  long  time  in  our  business  world,  have  attained  no  stand- 
ardization of  either  kind,  form  or  legal  construction." 

This  article  was  reprinted  by  the  American  Steel  Export  Co., 
whose  President  added  the  following  comments : 

"To  ask  the  courts  to  do  what  seems  to  me  to  be  so  obviously  proper 
presupposes  that  business  men  and  banks  have  done  their  part  to 
simplify  and  standardise  these  documents  and  to  make  sure  that  they 
themselves  always  know  what  is  intended  by  them.  Our  experience  is 
that  at  present  hardly  two  institutions  issue  the  same  form  of  letter." 

In  an  address  before  the  National  Foreign  Trade  Convention 
of  1920,  Mark  M.  Michael,  Treasurer  of  the  Consolidated 
Steel  Corp.,  set  forth  the  need  of  a  standardized  letter  of  credit, 
and  presented  a  proposed  form  with  explanatory  regulations. 

In  the  same  year  the  matter  was  taken  under  consideration 
by  the  Bankers'  Commercial  Credit  Conference,  This  body  had 
been  organized  early  in  1920  to  bring  about  cooperation  among 
New  York  and  Boston  banks  in  solving  export  credit  problems, 
especially  those  concerned  with  bills  of  lading,  A  certain  de- 
gree of  uniformity  in  practice  was  attained  through  the  adoption 
of  a  set  of  "Regulations  Affecting  Export  Commercial  Credits." 
In  November,  1920,  the  Conference  appointed  a  committee  to 
draft  a  set  of  standardized  forms.  Cooperating  with  this  com- 
mittee, the  Division  of  Analysis  and  Research  of  the  Federal  Re- 
serve Board  made  a  survey  of  the  forms  and  practices  of  Ameri- 
can banks,  and  as  there  were  differences  of  opinion  among  bank- 
ers and  merchants,  the  Division  also  sought  the  views  of  the 
latter  on  some  of  the  controversial  phases  of  commercial  credits. 
The  results  of  these  studies  were  printed  from  time  to  time  in  the 
Federal  Reserve  Bulletin. 


CHAPTER  II 
PRESENT  STATUS  OF  SHIPPING  DOCUMENTS 

Loans  may  be  classified  as  unsecured  or  secured.  In  granting 
an  unsecured  loan,  the  lender  is  relying  solely  on  the  credit 
standing  of  the  borrower,  or  rather  on  his  future  ability  to  make 
repayment.  If  the  future  solvency  of  the  borrower  is  ques- 
tioned by  the  lender,  he  asks  for  some  form  of  property,  or 
right  to  property,  which  serves  as  collateral  for  the  loan.  In 
the  United  States  the  greater  part  of  domestic  loans  are  un- 
secured, since  American  mercantile  houses  and  banks  have  de- 
veloped an  efficient  system  of  gathering  and  analyzing  credit 
information.  It  is  difficult  to  obtain  such  data  concerning  firms 
in  other  countries  due  to  the  difference  in  nationalities  and  the 
general  disinclination  to  furnish  confidential  information  to 
foreigners.  Because  of  this  inability  to  obtain  credit  data  re- 
garding business  houses  abroad,  most  loans  extended  in  over- 
seas trade  are  based  on  some  form  of  collateral.  This  security 
in  the  case  of  a  foreign  investment  transaction  may  consist  of 
stocks  or  bonds,  and  in  the  case  of  a  commercial  transaction  may 
be  composed  of  commercial  documents  representing  merchandise 
in  transit  from  one  country  to  another.  As  stated  in  the  previous 
chapter,  these  documents  usually  include  the  bill  of  exchange, 
bill  of  lading,  policy  of  marine  insurance  and  commercial  invoice. 
In  addition  to  these  primarj'  documents,  there  are  several  cer- 
tificates of  minor  importance  used  only  in  special  cases.  The 
nature  of  all  these  documents  has  been  well  presented  in  a  num- 
ber of  treatises  dealing  with  foreign  trade,  and  so  only  the  gen- 
eral characteristics  will  here  be  viewed  briefly,  while  detailed 
consideration  will  be  given  to  those  special  features  which  have 
developed  during  and  since  the  War. 

I.  Bill  of  Exchange. — Bills  of  exchange  are  classified  primar- 
ily according  to  whether  the  parties  are  bankers  or  merchants.  A 
banker's  bill  is  an  order  drawn  by  one  bank  on  another  to  pay 
a  specified  sum  of  money.  The  drawee  bank  is  usually  a  cor- 
respondent  carrying   a    balance    previously   deposited    by    the 
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drawer.  The  usance  of  the  bill  may  be  either  sight  or  time.  As 
a  banker's  sight  bill  is  drawn  on  a  bank  and  is  also  payable 
on  demand,  it  possesses  the  features  of  an  ordinary  cheek  and  is 
frequently  known  by  that  name.  It  is  in  every  respect  a  nego- 
tiable instrument,  and  is  usually  payable  to  the  order  of  a  party. 
This  sight  draft,  or  check,  is  used  when  a  bank  sells  foreign 
exchange.  A  person  in  New  York,  wishing  to  send  £100  sterling 
to  London,  purchases  this  amount  of  foreign  exchange  from  his 
bank,  and  generally  receives  a  draft  drawn  against  its  balance 
with  a  British  correspondent.  The  purchaser  then  forwards  the 
draft  by  mail  to  the  payee,  who  receives  the  money  on  presenting 
the  instrument  to  the  drawee  bank  in  London.  In  large  trans- 
actions where  quick  communication  is  necessary,  or  in  time  of 
war  when  international  mail  service  is  uncertain,  the  cable 
transfer  is  used.  As  it  is  an  order  given  by  a  bank  to  its  cor- 
respondent to  pay  an  amount  of  money  on  demand,  the  cable 
transfer  is  simply  a  form  of  banker's  check.  The  two  forms  of 
exchange  differ  in  that  the  cable  transfer  is  forwarded  over 
cable  or  wireless  by  the  selling  bank  directly  to  the  payee,  while 
the  check  is  given  by  the  bank  to  the  purchaser,  who  himself 
undertakes  the  responsibility  of  transmitting  it.  Furthermore, 
the  cable  transfer  is  payable  only  to  a  specified  party  and  is  thus 
non-negotiable,  while  the  check  is  usually  drawn  to  order  and  is 
thus  transferable. 

Bankers'  bills  drawn  on  a  time  basis  state  that  pajTnent  will 
be  made  on  a  certain  date  or  a  number  of  days  after  sight. 
These  time  bills  are  further  grouped  according  to  whether  the 
maturity  is  over  30  days.  If  less,  they  are  called  short  bills; 
if  over,  they  are  termed  long  bills.  Drafts  of  the  latter  type 
usually  have  a  maturity  of  60  or  90  days,  and  seldom  more 
than  120. 

Bankers'  bills  also  may  be  classified  according  to  the  purpose 
for  which  they  are  drawn.  A  bank  in  the  course  of  its  business 
creates  foreign-exchange  bills  to  cover  the  shipping  of  goods,  re- 
imbursing of  freight  charges,  meeting  of  insurance  premiums, 
forwarding  of  remittances,  and  paying  of  tourists '  expenses.  Of 
a  different  nature  are  those  bills  drawn  in  order  to  move  funds 
to  a  foreign  money  market.  These  advances  are  described  as 
loan  bills  when  supported  by  collateral  and  are  termed  finance 
bills  when  based  only  on  pure  credit. 
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Trade  bills  are  instruments  to  which  the  parties  are  merchants. 
These  bills  are  classified,  in  general,  according  to  time  and  pur- 
pose. Demand  bills  can  be  drawTi  only  by  firms  with  extensive 
foreign  business,  but  greater  use  is  made  of  time  drafts.  These, 
in  turn,  are  either  long  or  short,  depending  upon  whether  their 
maturity  is  more  or  less  than  30  days.  As  to  purpose,  bills 
drawn  by  commercial  houses  follow  a  classification  quite  different 
from  that  of  bankers'  bills.  Drafts  which  arise  from  the  reim- 
bursement of  services  cannot  well  be  accompanied  by  any  docu- 
ments representing  property  which  could  serve  as  collateral. 
Such  bills  are  descxibed  as  clean  or  unsecured,  and  so  their  value 
depends  primarily  upon  the  credit  standing  of  the  acceptor  and 
secondarily  upon  the  drawer.  This  group  also  includes  all  bills 
from  which  documents  have  been  detached.  Of  greater  im- 
portance in  foreign  exchange  are  drafts  accompanied  by  certifi- 
cates or  documents  evidencing  the  ownership  of  some  form  of 
property,  and  which  therefore  are  called  documentary  or  se- 
cured bills.  They  may  be  protected,  as  mentioned  above,  by 
stocks  and  bonds  which  have  been  ordered  by  foreign  investors  or 
by  shipping  documents  covering  goods  imported  by  merchants. 

II.  Bill  of  Lading. — The  first  of  the  shipping  documents  to  be 
considered  is  the  bill  of  lading.  It  is  primarily  a  receipt  in  which 
a  transportation  company  acknowledges  that  it  has  accepted 
from  a  shipper  certain  merchandise  to  be  carried  from  one  spec- 
ified place  to  another.  The  instrument  contains  a  detailed 
statement  of  the  terms  according  to  which  the  goods  shall  be 
moved.  But  a  bill  of  lading  is  more  than  merely  a  receipt,  for 
it  is  also  a  document  of  title  evidencing  the  ownership  of  the 
goods.  This  certificate  may  therefore  serve  as  a  form  of  credit 
instrument  since  it  is  a  lien  upon  the  merchandise  and  can  be 
freely  transferred  by  the  rightful  holder  to  another  party,  such 
as  a  banker  who  has  granted  a  loan  on  the  strength  of  this 
security.^ 

In  performing  the  functions  of  a  receipt  and  a  document  of 
title  the  bill  of  lading  involves  several  parties.  The  party  who 
presents  the  goods  for  delivery  is  variously  known  as  shipper, 
cargo  owner  or  consignor.    The  axjceptor  of  the  goods  for  trans- 

1  For  legal  aspects  of  bills  of  lading,  see  Bennett,  BUI  of  Lading,  Poor, 
Charter  Parties,  and  Ocean  Bills  of  Lading,  Scrutton  on  Charter  Parties 
and  Bills  of  Lading. 
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portation  is  called  the  carrier,  and  the  receiver  to  whom  delivery 
is  ultimately  made  is  termed  the  consignee.  In  addition  to 
these  three  parties,  mention  must  also  be  made  of  the  banker 
who  grants  a  loan  on  the  merchandise  as  represented  in  the  bill 
of  lading,  and  thereby  becomes  an  interested  party. 

It  was  formerly  a  simple  matter  to  present  a  classification 
of  bills  of  lading,  but  the  usual  grouping  of  these  instru- 
ments has  been  deranged  by  the  unsettled  conditions  in  com- 
merce since  1914.  During  recent  years  innumerable  controver- 
sies have  arisen  among  consignors,  consignees,  carriers  and 
bankers.  The  efforts  of  these  parties  to  settle  their  differences 
have  been  outlined  in  the  previous  chapter,  and  in  attempting  a 
current  classification  of  bills  of  lading,  due  consideration  must 
be  given  to  such  influences  as  regulations  adopted  by  mercan- 
tile and  banking  organizations,  acts  passed  by  legislative  bodies 
and  decisions  rendered  by  courts.  Bills  of  lading  will  be  classi- 
fied according  to  such  factors  as  freight,  negotiation,  number, 
issue,  route,  qualification,  and  shipment. 

1.  Freight. — Bills  of  lading  may  be  grouped  according  to 
nature  of  the  freight.  This  may  be  either  general  merchandise 
such  as  automobiles,  farm  machinery  and  hardware,  or  staple 
commodities  such  as  sugar,  cotton  and  grain.  A  banker  is  often 
unwilling  to  grant  advances  on  bills  of  lading  representing  mer- 
chandise because  of  its  specialized  nature.  On  the  other  hand, 
staple  commodities  can  more  readily  be  sold  by  the  banker  in  the 
event  that  he  is  compelled  to  press  his  claim  because  of  non-pay- 
ment by  the  borrower. 

,2.  Negotmtion. — In  a  general  way,  the  bill  of  lading  may  be 
regarded  as  a  quasi-negotiable  instrument,  since  it  can  be  made 
transferable  from  one  party  to  another  and  so  it  is  either  nego- 
tiable or  non-negotiable.  It  should  be  noted  that  the  transferee 
does  not  possess  legal  title  which  is  any  better  than  that  held 
by  the  transferor.  And  in  this  respect  the  bill  of  lading  differs 
from  a  true  negotiable  instrument.  Under  a  non-negotiable  or 
straight  bill  of  lading,  the  goods  are  consigned  to  a  definite 
party  such  as  William  Smith,  who  may  obtain  them  from  the 
transportation  company  without  even  presenting  the  bill  of 
lading.  This  type  of  bill  is  employed  in  transactions  in  which 
the  goods  are  shipped  to  a  branch  house  or  where  the  consignee 
has  already  paid  cash  or  deposited  collateral  as  a  guarantee  of 
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pajinent.  As  the  merchandise  is  thus  deliverable  without  docu- 
ments to  the  consignee  under  the  straight  bill  of  lading,  it  offers 
little  security'"  to  the  banker  who  has  granted  the  loan.  He  there- 
fore prefers  a  negotiable  or  order  bill  of  lading,  which  is  made 
out  to  the  order  of  William  Smith  or  his  assigns.  William  Smith 
then  writes  a  blank  indorsement  in  which  he  simply  signs  his 
name  as  indorser,  without  designating  the  indorsee.  The  bill  of 
lading  is  then  given  to  the  banker  who  retains  full  title  to  the 
goods,  since  they  can  be  delivered  only  to  the  holder  of  the  bill 
of  lading. 

3.  Number. — The  transportation  company  usually  issues  three 
bills  of  lading,  but  a  larger  number  may  be  made  if  necessary. 
Any  copy  of  the  bill  of  lading  has  the  same  force  as  the  original, 
for  if  properly  indorsed  it  enables  the  holder  to  possess  himself 
of  the  goods.  It  is  therefore  essential  for  the  banker  who  has 
granted  a  loan  on  a  bill  of  lading  to  insist  upon  recei\'ing  a  ' '  full ' ' 
set  which  includes  all  the  negotiable  copies  issued  by  the  carrier. 

4.  Issuer. — Goods  may  be  transported  by  either  railway  com- 
panies or  steamship  lines  and  so  are  eWdenced  by  either  railroad 
or  ocean  bills  of  lading.  The  former  cover  goods  being  moved 
generally  to  a  domestic  point,  while  the  latter  represent  merchan- 
dise shipped  to  a  foreign  port.  Railroads  also  issue  "through" 
bills  of  lading  covering  shipments  from  inland  cities  to  foreign 
ports,  for  example,  from  Chicago  to  Liverpool  via  New  York. 
The  rights  and  liabilities  of  parties  under  railroad  bills  of  lading 
have  been  clearly  defined  in  the  "Pomerene"  or  so-called  "Uni- 
form Bill  of  Lading  Act,"  while  the  Harter  Act,  to  a  more 
limited  extent,  has  for  many  years  performed  a  somewhat  similar 
service  in  the  case  of  ocean  bills  of  lading.  The  through  bill  of 
lading,  however,  is  still  the  subject  of  controversy.  With  the 
growth  of  our  export  trade  after  the  Civil  War,  American  rail- 
ways issued  through  bills  of  lading  to  facilitate  the  movement  of 
goods  from  an  inland  point  to  seaboard,  thence  to  a  port  abroad 
and  even  to  an  interior  foreign  point  of  destination.  This  com- 
bination bill  found  favor  among  exporters  and  bankers  in  the 
Middle  West,  and  also  among  merchants  abroad,  because  it 
brought  sellers  and  buyers  in  direct  contact  with  one  another. 
It  was  widely  used  before  1914  in  moving  merchandise  from  the 
manufacturing  centers  of  the  Northeast  to  the  Orient  via  Pacific 
ports,  and  in  shipping  staple  commodities  from  the  asrricultural 
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districts  of  the  Middle  West  to  Europe  via  the  Atlantic  sea- 
board. 

The  through  bill  of  lading  has  often  proven  unsatisfactory, 
since  the  railroad  company  cannot  very  well  give  assurance  that 
the  goods  will  immediately  be  placed  on  board  a  particular  vessel, 
especially  if  consignment  is  made  to  a  foreign  port  of  destina- 
tion to  which  there  are  only  infrequent  sailings.  The  goods 
may  arrive  in  time  at  the  seaboard,  but  there  shipment  may  be 
delayed  because  of  strikes,  embargoes  and  lack  of  cargo  space. 
These  very  conditions  developed  to  an  aggravated  degree  after 
1914,  and  so  the  issuing  of  through  bills  of  lading  via  Atlantic 
ports  was  practically  suspended.  There  is  still  strong  opposition 
to  them,  especially  on  the  Eastern  seaboard  where  banks  gen- 
erally refuse  to  accept  them,  save  on  exportations  to  the  Far 
East  via  Pacific  ports,  unless  instructions  are  specifically  given 
to  the  contrary.  On  the  other  hand,  bankers  in  leading  inland 
cities  support  their  use,  and  declare  that  they  cannot  well  finance 
exports  without  using  the  through  bill. 

The  bills  of  lading  thus  far  considered  have  been  issued  by 
carriers,  whether  railroad  or  steamship  companies,  which  usually 
operate  forwarding  departments  for  handling  goods  at  points 
where  reshipment  is  necessary.  At  such  places  a  shipper  may 
employ  the  services  of  an  independent  freight  forwarding  agent, 
who  assembles  small  consignments  and  combines  them  into  one 
shipment.  Although  this  method  usually  reduces  freight  charges, 
it  sometimes  results  in  delay  until  sufficient  goods  have  been 
gathered  to  warrant  a  shipment.  Bills  of  lading  issued  by  freight 
forwarders  give  little  assurance  that  the  goods  will  be  shipped 
immediately,  and  so,  according  to  rule  A-1  of  the  Commercial 
Credit  Conference,  these  bills  should  not  be  accepted  by  banks 
negotiating  drafts. 

5.  Boute. — Theoretically  a  "direct"  shipment  of  goods  to  the 
point  of  destination  is  the  best  method,  but  in  actual  practice 
** indirect"  shipment  or  rather  "transshipment"  may  at  times 
be  advantageous  to  all  parties  concerned.  For  example,  goods 
consigned  to  Riga  may  be  shipped  on  a  steamer  bound  directly 
for  this  port  but  faster  service  may  possibly  be  obtained  on  a 
vessel  going  to  Hamburg  whence  the  goods  may  then  be  for- 
warded by  rail  connection  to  Riga.  The  Commercial  Credit  Con- 
ference endorses  the  use  of  transshipment  bills  of  lading  unless 
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the  foreign  buyer  insists  upon  "direct"  shipment.  (Regulation 
A-2.)  Even  this  term  is  broadly  defined  so  as  to  permit  the 
shipment  of  goods  on  board  a  vessel  which  makes  several  calls 
before  arriving  at  the  port  to  which  the  goods  are  consigned. 
As  an  illustration,  if  goods  are  consigned  from  New  York  to 
Athens,  the  vessel  need  not  make  this  city  its  first  port  of  call, 
but  may  on  the  way  stop  at  Gibraltar  or  Naples  which  are 
both  on  a  more  or  less  direct  route.  Obviously,  if  the  vessel 
sailed  into  the  Adriatic  in  order  to  call  at  Trieste  before  arriving 
at  Athens,  the  shipment  could  no  longer  be  regarded  as  direct. 

6.  Qualification. — Bills  of  lading  are  said  to  be  clean  if  the 
goods  are  described  as  received  in  good  order  and  condition. 
Under  the  Harter  Act,  steamship  companies  are  liable  for  the 
condition  of  the  cargo  at  the  time  of  its  delivery.  Although  the 
carrier  is  forbidden  to  insert  in  the  bill  of  lading  any  clauses 
seeking  to  nullify  his  responsibility,  pennission  is  given  under 
the  Harter  Act  to  make  note  of  any  defects  in  the  car^o  when 
received.  For  example,  a  cari'ier,  in  accepting  a  consignment  of 
sugar,  may  mark  "ten  sacks  torn  and  resewn,"  or  in  acknowl- 
edging a  shipment  of  oil,  may  indicate  "five  barrels  leaking," 
and  the  bills  of  lading  are  then  said  to  be  "foul."  In  the  effort 
further  to  limit  their  liabilities,  steamship  lines  have  followed 
a  practice  of  rubber  stamping  bills  of  lading  with  general  nota- 
tions qualifying  the  acceptance  of  goods,  even  though  in  appar- 
ent good  order  and  condition.  For  example,  bills  of  lading  may 
be  stamped  "not  responsible  for  torn  bags"  or  "not  liable  for 
leaking  barrels"  even  though  the  shipments  have  not  been  ex- 
amined to  determine  whether  or  not  their  condition  really  justi- 
fied these  notations.  Although  these  expressions  do  not  actually 
state  that  the  bags  are  torn  or  that  the  barrels  are  leaking,  yet 
if  these  conditions  should  develop  while  the  goods  are  in  transit, 
no  claim  could  be  pressed  against  the  carrier.  In  order  to  pre- 
vent these  practices,  the  Commercial  Credit  Conference  in  regu- 
lation B-1  insists  that  "bills  of  lading  shall  contain  no  words 
qualifying  the  acceptance  of  shipments  in  apparent  good  order 
and  condition." 

7.  Shipment. — One  aspect  of  the  bill  of  lading  which  is  being 
actively  discussed  both  in  the  United  States  and  Great  Britain 
rests  upon  the  intei*pretation  of  the  term  "shipment."  This  ex- 
pression may  mean  that  the  goods  have  been  actually  placed 
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on  board  a  certain  vessel,  or  may  merely  signify  that  the  goods 
have  been  received  by  the  carrier,  without  necessarily  implying 
actual  placement  on  a  specific  vessel.  These  two  conflicting  in- 
terpretations give  rise  on  the  one  hand  to  an  "on-board"  or 
"shipped"  bill  of  lading,  and  on  the  other  to  a  " received-f or- 
shipment"  or  "received-for-transportation"  bill  of  lading.  Al- 
though the  "received-for-shipment"  bill  of  lading  had  been  em- 
ployed in  British  trade  for  many  years  prior  to  1914,  most 
steamship  companies  issued  on-board-bills  of  lading  which  evi- 
denced that  the  goods  had  been  "shipped  on  board  the  S.S. 
Neptune."  The  abnormal  conditions  of  the  war  brought  about 
serious  congestion  of  freight  at  Atlantic  ports.  Steamship 
companies  were  unable  to  give  a  consignor  any  assurance  of 
the  exact  time  of  shipment,  or  even  the  name  of  the  vessel 
which  was  to  move  the  goods  {Journal  of  Commerce,  Jan.  8, 
1921).  Under  such  conditions  carriers  drew  their  bills  so  as 
to  read:  "Received  for  shipment  per  8.8.  Neptune  or  following 
steamer."  (One  authority  states  that  on  examination  203  out 
of  205  bills  of  lading  issued  by  carriers  in  the  United  States 
contained  a  "received-for-shipment"  clause. — Proceedings  of 
Eighth  Convention  of  National  Foreign  Trade  Council  (1921), 
p.  451.)  Even  after  the  close  of  the  war  this  practice  continued 
and,  with  the  collapse  of  commodity  prices  in  1920,  the  received- 
for-shipment  bill  of  lading  was  seized  by  unscrupulous  buyers  as 
an  excuse  for  canceling  orders  for  goods,  and  so  the  continued 
use  of  this  type  of  bill  is  now  threatened  (see  also  Vietor  vs 
National  City  Banl-,  N.  Y.  Law  Journal,  April  24,  1922). 

The  question  therefore  arises  as  to  whether  the  received-for- 
shipment  bill  of  lading  is  a  valid  instrument  binding  in  law. 
The  answer  depends  upon  the  legal  conception  of  the  term  ship- 
ment, which  unfortunately  has  been  given  two  different  inter- 
pretations by  American  courts.  According  to  Goldenherg  vs 
Cutler  (189  Appellate  Division,  489),  "Shipment  means  that  the 
goods  have  been  delivered  to  the  carrier  and  his  bill  of  lading 
issued  therefor."  Judicial  sanction  has  thus  been  practically 
given  to  the  received-for-shipment  bill  of  lading.  But  in  Mora  y 
Ledon  vs  Havemeyer  (121  New  York  179),  the  court  held  that 
a  shipment  called  for  actual  delivery  on  board  a  ves.sel,  and  so 
an  on-board  bill  of  lading  alone  would  be  regarded  as  accept- 
able. 
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These  opposing  views  have  also  been  held  by  two  British 
Courts.  In  Marlborough  Hill  vs  Cowan  (1921)  I  Law  Re- 
ports, Appeal  Cases,  p.  444,  the  Privy  Council,  in  hearing  an 
appeal  from  an  Australian  court,  was  asked  to  pass  judgment 
on  a  bill  of  lading  which  did  not  include  the  usual  expression, 
"Shipped  in  good  order  and  condition  on  board  the  ship  Marl- 
borough," but  instead  contained  the  statement,  "Received  in 
good  order  for  shipment  by  the  ship  Marlborough  or  any  other 
ship  belonging  to  the  shipowners."  This  document  was  regarded 
by  the  Pri\y  Council  as  a  true  bill  of  lading  according  to  the 
Admiralty  Courts  Act  of  1860  and  also  the  Bills  of  Lading  Act 
of  1855,  and  no  distinction  was  drawn  between  bills  of  lading 
reading  either  "received-for-shipment"  or  "shipped  on  board." 
The  Council  expressed  the  following  opinion :  ' '  There  can  be  no 
difference  in  principle  between  the  source,  master  or  agent 
acknowledging  that  he  has  received  the  goods  on  his  wharf  or 
allotted  portion  of  quai,  or  his  storehouse  awaiting  shipment,  and 
his  acknowledging  that  the  goods  have  been  put  over  the  ship's 
rail."  (See  S.  D.  Cole,  ''Hague  Rules  1921  Explained,  p.  48. 
Scottish  Bankers'  Magazine,  vol.  13,  no.  50,  pp.  110-11;  Com- 
merce Reports,  Feb.  20,  1922,  pp.  472-74.) 

A  directly  opposite  position  was  taken  by  the  Court  of  Kings 
Bench  which,  in  Diamond  AlMli  Export  Corp.  vs  Bourgeois 
(Law  Reports,  Kings  Bench,  1921,  vol.  Ill,  443 ;  see  also,  T.  Aron 
&  Co.  vs  Comptoir  ^Veigimoyxt,  p.  435),  rejected  the  received-for- 
shipment  bill  of  lading  absolutely  (for  text  of  decision  see  ap- 
pendix). The  defendant,  a  London  importer,  had  contracted 
to  purchase  a  shipment  from  the  plaintiff,  a  New  York  cor- 
poration, under  the  following  terms:  "September-October  ship- 
ment from  the  American  seaboard,  cash  against  documents  un- 
der a  confirmed  letter  of  credit  opened  with  a  London  bank 
price  c.i.f.  (cost,  insurance,  freight),  Gottenburg,  Sweden."  The 
American  corporation  delivered  the  goods  to  the  steamship  com- 
pany which  issued  a  received-for-shipment  bill  of  lading.  When 
the  document  was  presented  to  the  buyer,  he  refused  to  accept 
it  and  in  part  justified  his  action  on  the  ground  that  the  re- 
ceived-for-shipment bill  of  lading  submitted  by  the  seller  had 
not  met  with  the  terms  of  a  c.i.f.  contract  of  sale.  This  view  of 
the  defendant  was  upheld  by  the  court  which  drew  a  sharp  dis- 
tinction between  a  receipt  for  goods  actually  shipped  on  board 
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a  particular  vessel  and  a  receipt  for  goods  which  at  some  future 
time  are  to  be  shipped  on  board  either  a  particular  vessel  or 
possibly  an  unnamed  vessel  sailing  at  a  later  date. 

Thus  both  American  and  British  courts  have  rendered  con- 
flicting decisions  on  the  question  of  whether  or  not  a  received- 
for-shipment  bill  of  lading  is  a  true  bill  of  lading.  Nor  is  there 
any  agreement  on  this  subject  among  bankers  and  merchants. 
In  general,  buyers  oppose  the  use  of  the  received-for-shipment 
bill  of  lading,  since  it  merely  specifies  that  the  goods  have  been 
accepted  by  the  carrier,  and  gives  no  indication  when  the  goods 
will  actually  be  placed  on  board  a  vessel.  For  example,  a  seller 
may  contract  to  ship  goods  during  October,  deliver  the  goods  on 
October  31  and  obtain  a  received-for-shipment  bill  of  lading 
as  of  this  date,  but  the  goods  may  lie  on  a  wharf  for  days  until 
they  are  actually  loaded  on  a  vessel.  While  the  seller  is  liable 
for  the  safety  of  the  goods  until  they  are  delivered  to  the  carrier, 
the  latter  in  signing  a  received-for-shipment  bill  of  lading  is 
responsible  as  carrier  only  after  the  goods  liave  been  actually 
placed  over  the  ship's  rail.  In  the  interim  between  delivery  to 
carrier  and  loading  on  board,  the  goods  are  subject  to  any  num- 
ber of  pre-loading  risks,  such  as  loss  by  fire,  or  damage  by  weather 
exposure,  which  are  covered  only  to  a  limited  extent  by  the  com- 
pany's  liability  as  bailee.  An  opponent  of  the  received-for-ship- 
ment bill  of  lading  adds  the  following  objection:  "A  carrier 
or  his  agents  may  issue  a  bill  of  lading  no  matter  where  the 
goods  may  be  located  at  the  time  of  the  issuance  of  the  bill  of 
lading.  The  goods  may  be  alongside  the  vessel,  or  1,000  miles 
from  the  vessel,  so  long  as  the  carrier  acknowledges  that  he  has 
somewhere  or  other  received  them  for  shipment."  (Nauticus, 
Feb.  26,  1921,  p.  22.) 

The  received-for-shipment  bill  of  lading  is  strongly  supported 
by  sellers.  They  are  able  to  obtain  what  purports  to  be  a 
bill  of  lading  immediately  upon  delivering  their  goods  to  the 
carrier  without  waiting  until  actual  placement  on  board  ship. 
The  sellers  may  thereupon  present  their  documents  to  the  nego- 
tiating banks  all  the  sooner,  and  thus  payment  for  the  merchan- 
dise is  expedited.  {Monthly  Journal  of  Liverpool  Chamher  of 
Commerce,  November,  1921.) 

Bankers  are  divided  in  their  views  on  the  value  of  the  received- 
for-shipment  bill  of  lading.    A  prominent  spokesman  of  the  Brit- 
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ish  Bankers  Association  expressed  the  view  that  the  instrument 
is  essential  in  certain  fields  of  international  commerce,  but  urged 
that  a  time  limit  be  placed  of  from  7  to  21  days  within  which 
actual  shipment  must  be  made.  {Report  of  Associated  Cham- 
bers of  Commerce,  1921,  p.  39.) 

No  definite  action  on  the  received-for-shipment  bill  of  lading 
was  taken  by  the  delegates  at  the  Hague  Conference  of  1921. 
The  Rules,  in  article  3,  section  7,  recognize  the  right  of  a  carrier 
to  issue  a  received-for-shipment  bill  of  lading  but  fail  to  define 
the  relationships  among  the  parties  to  the  instrument.  The 
Commercial  Credit  Conference  assumed  a  more  positive  stand, 
for  Regulation  B-2  states  that:  "Received-for-shipment  bills 
of  lading  will  be  accepted  and  the  date  thereof  taken  to  be  the 
date  of  shipment,  and  in  this  case  insurance  shall  cover  the 
shipment  from  such  date  of  shipment  and  on  whatever 
vessel  carried."  As  a  concession  to  shippers  and  bankers,  the 
steamship  lines  belonging  to  the  Transatlantic  Freight  Confer- 
ence agreed  first  to  issue  a  received-for-shipment  bill  of  lading 
to  a  shipper,  and  later,  if  he  returned  the  document,  to  stamp 
on  it  an  endorsement  indicating  the  date  on  which  the  goods  have 
been  placed  on  board  a  vessel.     (See  Regulation  B-3.) 

It  may  be  interesting  here  to  note  the  .status  of  the  received- 
for-shipment  bill  of  lading  in  other  countries.  In  Germany  a 
received-for-shipment  bill  of  lading  is  considered  just  as  accept- 
able as  a  shipped  bill  of  lading.  The  former  must  specify  the 
name  of  at  lea.st  the  first  vessel  on  which  the  goods  will  probably 
be  transported,  as  in  the  clause  "Received  for  shipment  in  and 
upon  the  S.S.  Neptune  or  any  other  subsequent  steamer  of  the 
X  Y  Z  Line."  German  law  does  not  regard  as  valid  a  bill  of 
lading  which  reads:  "Received  for  shipment  by  one  of  the 
first  steamers  of  the  X  Y  Z  Line."  (Shaps,  "Das  Deutsche 
Seerecht,"  1921,  vol.  1,  p.  642.)  German  banks  under  no  condi- 
tion accept  forwarders'  bills  of  lading,  even  though  they  certify 
that  the  goods  have  actually  been  placed  on  the  vessel.  ( Jacoby 
in  Bank  Arcliiv.,  June,  1921,  p.  247.)  In  continental  Europe 
and  Japan,  the  received-for-shipment  bill  of  lading  is  not  ac- 
cepted by  negotiating  banks,  unless  instructions  are  accordingly 
given. 

III.  Marine  Insurance  Policy. — The  banker  is  directly  inter- 
ested in  the  insurance  policy,  for  it  indemnifies  him,  in  case 
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of  loss  or  damage  to  the  goods  on  which  he  has  extended  a  loan. 
There  is  little  need  of  insuring  goods  being  transported  within 
the  United  States  by  rail,  since  the  roads  are  to  a  certain  extent 
held  responsible  for  freight  handled  by  them.  Ocean  carriers  are 
exempt  from  such  liabilities  except  in  the  case  of  extreme  negli- 
gence, and  so  goods  transported  by  sea  must  be  covered  with  a 
marine  insurance  policy.  This  document  is  defined  as  a  "Con- 
tractual agreement  whereby  one  party  (known  as  tJie  insurer 
or  underwriter)  undertakes  in  return  for  a  stipulated  consid- 
eration (called  the  premium)  and  in  accordance  with  definitely 
expressed  restrictions  to  indemnify  another  party  {known  as 
the  insured  or  assured)  against  loss  or  damage  to  a  definite  in- 
terest in  vessel,  cargo,  or  freight  earnings  when  caused  by  certain 
definitely  enumerated  contingencies"  (Huebner,  "Marine  Insur- 
ance," p.  3). 

Policies  of  marine  insurance  are  issued  in  various  forms,  but 
may  be  classified  according  to  the  following  principles : 
1.    Statement  of  Value. — Valued.     This  is  a  policy  in  which 

the  value  of  the  merchandise  insured  has  been  definitely 

fixed  at,  say,  $10,000  to  cover  a  consignment  of  sugar. 
Unvalued.    No  mention  is  made  of  the  value  of  the  goods 

which  may  be  determined  later  in  the  event  of  loss. 
3.   Name  of  Vessel. — Named.     In  this  policy  the  name  of  the 

vessel  carrying  the  goods  is  specified. 
Floating.    No  mention  is  made  of  any  particular  vessel  and 

the  policy  covers  goods  shipped  on  say,  any  "Steamer  or 

Steamers." 

3.  Time. — Voyage.     This  policy  insures  goods  against  risks  in- 

curred on  a  particular  voyage  between  two  specified  ports, 
as  from  New  York  to  Rotterdam. 
Time.    The  period  of  this  policy  is  defined  not  by  the  length 
of  a  certain  voyage,  but  by  a  stipulated  period  of  time, 
as  from  noon  of  Jan.  1,  1922,  to  noon,  Jan.  1,  1923. 

4.  Shipment. — Blanket.    The  blanket  policy  defines  exactly  the 

extent  of  the  risk  as  to  vessel,  location,  and  time,  and  so 
the  underwriter  is  able  to  charge  a  fixed  complete  pre- 
mium based  on  the  estimate  of  the  total  value  of  the 
goods. 
Open.  The  open  or  floating  policy  defines  neither  the  vessel, 
location  nor  time,  for  such  details  are  reported  to  the  un- 
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derwriters  as  each  shipment  is  made  and  the  premium  is 
paid  on  each  risk. 

IV.  Marine  Insurance  Certificate. — In  issuing  an  open  pol- 
icy, the  underwriter  is  acting  in  about  the  same  capacity  as  a 
banker  granting  a  loan  by  an  entry  on  his  books  in  favor  of  a 
customer,  who  draws  against  this  bank  credit  by  means  of  checks. 
In  like  manner  a  party  who  has  been  given  an  open  policy  is 
permitted  to  issue  marine  insurance  certificates.  These  instru- 
ments are  written  on  prepared  forms  evidencing  that  particular 
merchandise  has  been  insured  under  certain  conditions  in  ac- 
cordance with  the  terms  of  a  specified  open  policy.  This  cer- 
tificate is  a  quasi-negotiable  instrument,  since  it  can  be  made 
payable  to  the  order  of  a  named  party  who  may  further  assign 
the  instrument  by  indorsing  it  on  the  reverse  side  (Huebner, 
"Marine  Insurance."  p.  235). 

The  marine  insurance  policy  in  recent  years  has  to  a  large 
extent  been  superseded  by  the  certificate,  which  has  found  favor 
among  bankers.  However,  the  legality  of  the  certificate  at  the 
present  time  is  somewhat  doubtful,  because  of  conflicting  deci- 
sions rendered  by  British  Courts.  In  the  case  of  Wilson  Holgate 
d:  Co.  (1920),  2  Kings  Bench  Division,  p.  9,  the  court  definitely 
.stated  that  marine  insurance  certificates  "are  equivalent  to  pol- 
icies, being  accepted  in  this  country  [England]  as  policies." 
This  statement  is  repudiated  in  Diamond  Alkali  Export  Co.  vs 
Bourgeois  (see  Appendix  VI,  p.  229).  It  will  be  recalled  that  the 
defendant  in  this  case  rejected  a  shipment  on  the  ground  that  the 
plaintiff  had  presented  unacceptable  shipping  documents.  Tliese 
included  a  received-for-shipment  bill  of  lading  and  a  certificate 
of  marine  insurance.  As  previously  stated,  the  court  held  that  a 
received-for-shipment  bill  of  lading  was  not  a  true  hill  of  lading 
under  the  terms  of  a  c.i.f.  contract.  It  was  further  ruled  that  a 
marine  insurance  certificate  was  not  a  policy.  The  court  ex- 
pressed the  opinion  that  such  certificate  does  not  contain  the 
terms  of  the  parent  policy  and  so  the  holder  of  the  former  in- 
strument has  no  means  of  determining  whether  the  latter  has 
been  issued  in  the  proper  form. 

V.  Broker's  Cover  Note. — Another  substitute  for  the  marine 
insurance  policy  has  been  the  broker's  cover  note.  This  instru- 
ment was  developed  during  the  war  when  the  clerical  staffs  of 
insurance  companies  were  reduced,  while  their  businass  was  in- 
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creased.  It  was  impossible  to  issue  the  detailed  policies  with 
any  degree  of  speed,  and  so,  instead,  recourse  was  had  to  cover 
notes  which  are  mere  acknowledgments  by  the  agents  of  the  in- 
surance companies.  The  further  use  of  these  cover  notes  has 
been  seriously  limited  by  the  decisions  in  Marrhre  Saccharine  Co. 
vs  Corn  Products  Co.  (1919),  1  K.B.  198,  and  again  in  Wilson 
Holgate  &  Co.  (1919).  In  this  case  it  was  held  that  the  broker's 
cover  note  could  not  be  regarded  as  an  insurance  policy  and  was 
not  good  tender  under  a  c.i.f.  contract  {Scottish  Bankers'  Maga- 
zine, vol.  13,  no.  50,  p.  115). 

VI.  Commercial  Invoice. — Another  fundamental  shipping 
document  is  the  commercial  invoice  which  determines  the  condi- 
tions to  be  inserted  in  all  the  other  documents  of  the  commercial 
set.  The  commercial  invoice  is  based  on  the  terms  of  sale  agreed 
upon  by  both  buyer  and  seller,  and  in  which  the  relations  be- 
tween these  two  parties  are  definitely  fixed.  Through  the  in- 
voice the  buyer  is  able  to  ascertain  whether  the  seller  has  ob- 
served the  terms  of  the  sales  contract,  and  the  banker  is  able  to 
determine  whether  the  quality  and  quantity  of  the  merchandise 
will  render  it  satisfactory  collateral  for  the  extension  of  a  credit. 
The  invoice  should  contain  an  accurate  description  of  such  details 
of  the  merchandise  as  price,  discount,  grade  of  goods,  and  num- 
ber of  units.  A  statement  should  also  be  made  of  the  terms  of 
sale  which  are  usually  quoted  in  standard  abbreviations  accepted 
by  the  business  community  (see  Appendix  V).  A  buyer  and 
seller  may  agree  on  any  one  of  the  following  export  price  quota- 
tions : 
1     "C."    (Cost).     This  is  the  lowest   quotation   and   includes 

only  the  supplying  of  the  goods  ready  for  shipment  at  a 

certain  point. 

a.  "F.O.B."  (Free  on  Board).  Thus  "F.O.B.  Detroit" 
signifies  the  loading  of  the  goods  on  board  freight  cars 
at  Detroit  as  evidenced  by  an  inland  bill  of  lading. 

b.  ''F.A.S."  (Free  along  side).  "F.A.S.  New  York" 
binds  the  seller  to  deliver  the  goods  either  on  the  dock  or 
on  a  lighter  along  side  the  steamer  and  within  reach  of 
its  loading  tackle. 

Thus  to  the  original  cost  of  the  goods  has  been  added  the  charge 
of  delivery  to  a  specified  point.  Beyond  this  point,  items  for 
freight  and  insurance  have  not  been  included  in  the  cost  price. 
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2.  "C.&F."  (Cost  and  freight).  This  price  covers  not  alone 
the  cost  of  the  merchandise  but  also  the  charge  for  ocean 
freight  to  the  foreign  port  of  delivery.  This  quotation  does 
not  include  the  cost  of  insuring  the  goods  against  risks  which 
may  be  encountered  in  transportation. 

3.  "C.I.F."  (Cost,  insurance  and  freight).  The  seller  may  be 
willing  to  quote  a  price  including  not  only  the  cost  of  the 
goods  and  all  charges  for  transportation,  but  even  the  pay- 
ment of  insurance  covering  the  goods  on  both  land  and  sea 
to  the  foreign  point  of  destination. 

The  above  quotations  are  often  modified  in  order  to  meet  the 
various  possible  terms  of  sale.  As  indicated  above,  the  leading 
commercial  associations  of  the  United  States  in  1919  adopted  a 
set  of  definitions  of  export  price  quotations,  which  have  also 
been  accepted  by  the  American  Credit  Conference. 

VII.  Minor  Documents. — In  addition  to  the  bill  of  lading 
policy  of  marine  insurance  and  commercial  invoice,  a  shipment 
may  give  rise  to  one  or  more  minor  documents. 

1.  Consular  Invoice. — This  document  is  required  by  such 
countries  as  the  United  States  and  South  American  republics. 
A  shipper  of  goods  to  these  countries  obtains  from  the  consul  at 
the  point  of  shipment  a  consular  invoice  in  which  practically  all 
the  details  of  the  commercial  invoice  are  repeated.  The  purpose 
of  the  consular  invoice  is  to  enable  the  customs  officers  at  the  port 
of  entry  to  classify  the  goods  according  to  the  tariff  schedules 
and  to  determine  the  amount  of  the  duty. 

2.  Certificate  of  Origin. — Countries  may  enter  into  a  com- 
mercial treaty  whereby  their  exports  are  either  entirely  or  par- 
tially exempted  from  the  general  tariff  duties.  The  recipients  of 
such  privileges  are  known  as  "favored  nations."  In  order  to 
take  advantage  of  these  reductions,  exporters  must  fill  out  a 
certificate  of  origin  which  states  that  the  goods  are  the  product 
or  manufacture  of  the  favored  nation. 

3.  ''Xon-dumping"  Certificate. — A  third  document  often  re- 
quired in  order  to  comply  with  tariff  laws  is  the  non-dumping 
certificate.  Herein  the  exporter  certifies  that  the  invoice  price 
of  the  goods  is  not  below  the  current  price  prevailing  in  the 
country-  of  origin.  This  certificate  is  required  by  most  of  the 
British  colonies  in  order  to  prevent  the  flooding  of  the  local 
market  with  goods  at  prices  which  home  producers  cannot  meet. 
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4.  Export  Declaration. — A  shipper  from  any  port  of  the 
United  States  must  furnish  an  export  declaration  containing  a 
complete  description  of  the  goods  so  as  to  enable  the  government 
to  compile  its  statistics  on  exports. 

5.  Inspection  Certificate. — In  shipping  meat,  butter  and  other 
foodstuffs,  an  inspection  certificate  must  be  filled  out  at  the  re- 
quest of  the  importers  before  the  shipment  will  be  allowed  to 
enter  certain  foreign  ports. 

6.  Health  Certificate. — A  document  similar  to  the  above  is  a 
health  certificate  which  attests  that  the  shipment  is  free  of  dis- 
ease. For  example,  the  United  States  forbid  the  entry  of  skins 
from  certain  sections  of  the  Far  East  where  anthrax  prevails, 
and  so  shipments  of  hides  and  skins  must  be  accompanied  by  a 
statement  that  they  are  free  of  anthrax  and  come  from  a  district 
where  this  disease  is  not  prevalent. 

The  variety  of  certificates  which  may  be  required  is  endless. 
Importers  may  demand  certificates  of  analysis  in  the  case  of 
chemicals,  of  quality  for  goods  of  a  certain  grade,  or  of  weight 
in  the  case  of  coal.  In  general,  whenever  these  documents  are 
required,  the  banker  who  pays  the  draft  must  insist  that  the 
exporter  has  complied  with  all  the  conditions  imposed  by  the 
importer. 

The  documents  described  above  determine  the  relations  among 
the  various  parties  to  a  shipment  of  goods  in  foreign  trade.  The 
commercial  invoice  defines  the  relation  between  only  two  parties, 
the  seller  and  the  buyer.  The  other  three  major  documents  like- 
wise involve  the  buyer  and  seller  but  also  include  a  third.  The 
bill  of  lading  brings  in  the  ship  owner,  the  policy  of  marine 
insurance  adds  the  underwriter,  and  the  bill  of  exchange  in- 
volves the  banker. 


CHAPTER  III 

MEANING  AND  CLASSIFICATION  OF  LETTERS 
OF  CREDIT 

I.  Need  for  the  Letter  of  Credit  in  Foreign  Trade, — The 
needs  of  any  new  situation  tend  to  develop  a  mechanism  to 
meet  these  special  conditions.  So  in  business,  the  necessities  of 
trade  have  gradually  evolved  instruments  such  as  bills  and  notes 
to  facilitate  the  exchange  of  goods.  These  instruments  acquire 
distinctive  features  according  to  whether  they  are  used  in  do- 
mestic or  foreign  commerce.  It  is  therefore  well  to  view  briefly 
the  special  needs  which  arise  in  foreign  trade.  A  merchant  in 
disposing  of  his  goods  at  home  is  confronted  with  certain  prob- 
lems, but  these  become  more  intensified  in  selling  to  foreign 
markets.  Because  of  distance,  the  marketing  of  the  merchandise 
usually  involves  a  longer  period  of  time  than  in  the  domestic 
trade.  For  example,  a  shipment  to  the  Far  East  cannot  well  be 
made  within  six  weeks  and  the  same  amount  of  time  is  required 
for  return  pa^Tnent,  so  at  least  three  months  must  be  allowed  to 
complete  the  transaction.  The  seller,  or  rather  the  exporter,  is 
usually  unable  to  carry  the  burden  of  financing  such  transactions 
with  his  own  resources,  and  so  he  must  rely  upon  the  banker  to 
furnish  the  necessary  credit.  Foreign  trade  is  far  more  de- 
pendent upon  bank  than  upon  mercantile  credit.  Differences  in 
law.  in  ciLstom,  and  in  business  morality  also  are  factors  which 
the  exporter  must  carefully  consider  in  dealing  with  foreign 
customers.  The  exporter  faces  another  difficulty  in  his  inability 
to  secure  adequate  credit  information  concerning  a  purchaser 
who  may  be  located  half  way  around  the  world.  Under  these 
circumstances,  the  exporter  in  forwarding  his  goods  has  little 
specific  assurance  that  he  will  receive  pajTnent  in  all  his  trans- 
•  actions. 

Xot  all  the  disabilities  are  imposed  on  the  exporter,  for  the 
importer  also  has  his  special  difficulties.  In  buying  goods  from 
abroad,  he  incurs  the  risk  of  making  payment  on  delivery  of 
shipping  documents  without  receiving  goods  of  a  quality  which 
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he  has  ordered.  As  a  solution  of  these  problems,  business  usage 
has  developed  the  letter  of  credit.  This  chapter  will  present  such 
aspects  as  meaning  and  classification  of  this  instrument. 

II.  Meaning  of  the  Letter  of  Credit. — Before  entering  upon 
a  consideration  of  the  subject  of  financing  foreign  trade  through 
letters  of  credit,  it  is  well  first  to  view  briefly  the  general  theory 
of  bank  credit,  whether  domestic  or  foreign.  The  first  function 
of  a  bank  is  to  study  the  credit  standing  of  applicants  for  loans 
and,  if  the  analysis  proves  satisfactory  to  the  bank,  the  next  step 
is  to  insure  the  credit  of  these  borrowers  up  to  a  certain  amount. 
Theoretically  bank  credit  can  be  extended  in  the  form  either  of 
bank  notes  which  circulate  freely  throughout  the  community  or 
of  deposit  accounts  against  which  checks  may  be  drawn.  In  the 
United  States  the  former  method  has  largely  given  way  to  the 
latter,  and  so  this  form  of  bank  credit  alone  need  be  considered. 
While  a  deposit  account  may  be  built  up  by  leaving  with  the 
bank  a  sum  of  money  in  cash  or  checks,  notes  and  other  credit 
instruments,  the  account  may  also  be  created  through  the  grant- 
ing of  a  loan  by  the  bank  to  its  customer.  Whether  the  deposit 
account  is  formed  by  cash,  credit  instruments  or  advances,  it 
represents  a  claim  which  is  entered  on  the  books  of  the  bank  and 
which  the  customer  can  transfer  to  his  creditors.  In  domestic 
transactions  the  borrower  who  has  received  bank  credit  in  the 
form  of  a  deposit  account  avails  himself  of  it  by  drawing  checks 
in  favor  of  his  creditors. 

The  general  principles  which  underlie  bank  credit  are  the  same 
in  foreign  as  in  domestic  business  transactions.  In  both  cases 
the  bank  performs  the  same  functions  of  analyzing  credit,  prac- 
tically insuring  it  in  making  advances,  and  transferring  claims 
to  it.  The  difference  lies  primarily  in  the  instrument  used 
to  record  this  bank  credit.  Domestic  bank  credit,  as  noted 
above,  can  be  evidenced  by  the  deposit  account  on  the  books  of 
the  bank  and  the  pass  book  in  the  hands  of  the  customer,  while 
foreign  bank  credit  may  be  recorded  in  the  form  of  the  letter 
of  credit.  Bank  credit  in  foreign  trade  is  often  termed  "com- 
mercial credit,"  and  so  the  corresponding  instrument  is  com- 
monly called  a  commercial  letter  of  credit.  The  adjective 
"commercial"  is  at  times  specified  in  order  to  distinguish  this 
instrument  from  the  traveler's  letter  of  credit  which  will  be 
considered  in  Chap.  V.     The  letter  of  credit  is  an  instrument 
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addressed  by  one  party,  usually  a  banker  acting  on  behalf  of 
another  party,  to  a  third  party,  generally  a  merchant,  whereby 
this  merchant  is  authorized  to  draw  drafts  on  the  banker  who 
undertakes  to  honor,  that  is,  accept  or  pay,  them  when  presented. 
In  some  cases  he  also  reserves  the  right  of  cancellation.  The  de- 
posit account  and  the  letter  of  credit  are  thus  similar  in  that 
they  are  both  availed  of  by  the  drawing  of  drafts.  These  bills 
in  the  case  of  the  deposit  account  are  made  by  the  bank's  cus- 
tomer who  writes  his  check,  which  is  after  all  a  form  of  bank 
draft,  while  the  letter  of  credit  is  utilized  by  a  third  party, 
known  as  the  beneficiary,  who  draws  a  bill  of  exchange  on  the 
bank  establishing  the  credit. 

Another  difference  lies  in  the  fact  that  the  deposit  account  is 
made  available  by  a  check  which  is  really  a  demand  draft,  while 
the  letter  of  credit  may  authorize  the  drawing  of  either  demand 
or  time  bills.  Also  the  extent  to  which  a  bank  may  expand  its 
credit  is  limited  by  different  methods  under  the  law.  The  Fed- 
eral Reserve  Act  and  also  state  laws  restrict  the  deposit  liabili- 
ties of  banks  by  compelling  them  to  carry  a  cash  reserve  of  a 
certain  percentage  of  their  deposits,  while  the  acceptance  liabili- 
ties arising  from  lettei-s  of  credit  are  limited  to  a  definite  per- 
centage of  the  banks'  capital  and  surplus, 

III.  Classes  of  Letters  of  Credit. — There  are  several  bases 
according  to  which  lettei-s  of  credit  may  be  classified. 

1.  Security. — As  indicated  above,  a  letter  of  credit  is  essen- 
tially an  authorization  by  a  bank  to  a  beneficiary  to  draw  his 
drafts  on  the  bank  and  a  promise  that  they  will  be  honored  upon 
presentation.  The  undertaking  of  the  bank  may  be  made  abso- 
lute and  so  the  beneficiary  is  free  to  draw  his  drafts  without 
any  conditions.  He  is  then  said  to  have  received  a  "clean" 
letter  of  credit  (see  Form  1).  An  examination  of  this  form 
shows  that  the  bank  agrees  to  honor  drafts  unaccompanied  by 
any  documents  evidencing  title  to  goods  or  other  security,  and 
so  are  clean  bills.  In  that  case  the  same  term  is  applied  to  the 
credit  itself. 

The  clean  letter  of  credit  may  be  used  for  transferring  funds 
between  a  home  office  of  a  business  house  and  its  foreign  agent, 
or  possibly  for  speculating  in  foreign  exchange.  The  clean  letter 
of  credit  is  also  applied  to  finance  a  shipment  of  goods  when 
for  some  reason  or  other  the  documents  are  not  attached  to  the 
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drafts  but  are  forwarded  directly  to  the  buyer  of  the  merchan- 
dise. This  procedure  is  followed  only  in  dealing  with  firms  of 
the  highest  credit  standing,  for  the  bills  thus  unaccompanied  by 
any  documents  are  entirely  unsecured. 

Most  letters  of  credit  are  documentary  in  the  sense  that  the 
drafts  of  the  beneficiary  will  be  honored  only  upon  liis  presen- 
tation of  certain  documents  which  are  carefully  stipulated  in 
the  letter.  A  clean  letter  of  credit  can  be  transformed  into  a 
documentary  one  by  inserting  the  details  of  the  bill  of  lading, 
marine  insurance,  commercial  and  consular  invoices  and  other 
documents  as  described  in  Chap,  II  (see  Form  2). 

2.  Tenor. — Letters  of  credit  may  be  grouped  upon  the  basis 
of  whether  they  permit  the  beneficiary  to  draw  his  drafts 
at  sight  or  at  a  certain  tenor  such  as  60  or  90  days  or  even 
longer.  If  the  credit  authorizes  the  making  of  sight  or  demand 
drafts,  they  are  presented  to  the  drawee  bank  for  payment,  and 
if  time  bills,  for  acceptance.  Drafts  are  therefore  drawn  under 
either  cash  or  acceptance  credits. 

3.  Amount  and  Renewal. — The  letters  of  credit  which  have 
been  thus  far  reproduced  permit  the  beneficiary  to  draw  his 
drafts  to  a  specified  amount.  "When  the  accredited  party  has 
drawn  one  or  more  bills  equal  in  the  aggregate  to  this  sum,  or 
when  the  expiration  date  has  been  passed,  the  credit  is  then  said 
to  be  exhausted,  for  under  ordinary  circumstances  it  is  not  re- 
newable. However,  a  credit  may  be  formulated  so  as  to  be  re- 
newable or  again  available  to  the  beneficiary,  and  it  is  then 
described  as  "revolving." 

This  form  of  credit  is  well  adapted  for  financing  transactions 
between  two  firms  which  have  close  business  relations.  If  one 
firm  is  continually  buying  from  another  the  same  kind  of  goods 
such  as  cotton  or  sugar  in  a  number  of  consignments  over  a 
period  of  a  year,  it  is  a  simpler  procedure  to  establish  a  revolv- 
ing credit  covering  all  the  transactions  than  to  open  a  new 
credit  every  time  a  shipment  is  made.  The  bank  merely  issues 
a  letter  of  credit  covering  the  general  conditions  of  shipment, 
and,  as  the  beneficiary  meets  these  terms  and  draws  his  drafts, 
the  credit  is  not  exhausted  but  is  automatically  renewed.  A 
revolving  credit  of  this  type,  without  any  further  restrictions, 
w^ould  rarely  be  opened,  for  it  would  enable  the  beneficiary  to 
make  shipment,  draw  his  draft,  and  continue  these  operations 
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indefinitely,  and  if  unrestricted,  he  could  drain  the  resources  of 
the  most  powerful  bank.  Therefore  a  revolving  credit  almost 
always  contains  certain  limitations  which  apply  to  (a)  payment 
of  draft,  (b)  maturity  of  draft,  and  (c)  period  of  time.  A 
credit  may  again  be  made  available  to  the  beneficiary  only  after 
his  previous  drafts  drawn  upon  the  bank  are  liquidated  by  the 
party  who  has  requested  the  credit. 

To  illustrate  these  methods  let  us  assume  that  the  Japanese  Ex- 
porting Co.  has  received  a  revolving  credit  for  $10,000  and  has 
drawn  its  sight  draft  on  the  X  Bank.  This  institution  pays  the 
bill,  and,  upon  obtaining  reimbursement  from  the  American 
Importing  Co.,  informs  the  beneficiary  that  the  credit  is  again 
available.  The  credit  can  be  renewed  more  slowly  by  restricting 
it  to  the  payment  only  of  time  bills.  Then  the  beneficiary  must 
wait  until  the  importer  has  liquidated  the  first  draft  by  placing 
the  drawee  bank  in  funds  some  time  before  the  maturity  date. 
The  beneficiary  may  also  be  limited  in  the  number  of  drafts  he 
can  draw  within  a  specified  period  of  time.  For  example,  he 
may  be  permitted  to  draw  only  up  to  a  certain  amount  in  any 
one  week  or  month.  For  its  own  protection,  a  bank  usually 
limits  the  beneficiaiy's  drawings  to  both  a  certain  total  amount 
and  also  to  a  definite  time  limit.  In  the  above  illustrations,  the 
credit  may  be  revolving  for  $10,000  but  the  full  amount  could 
be  limited  to  $100,000  in  all.  or  the  credit  may  be  revolving  for 
$10,000  a  month  but  will  expire  within  6  months  and  so  the  total 
amount  cannot  under  any  conditions  exceed  $60,000.  This  does 
not  imply  that  the  beneficiarj'  can  always  avail  himself  of  the 
total  of  $60,000,  for  if  he  does  not  draw  drafts  amounting  to 
$10,000  within  any  one  month  the  difference  cannot  be  carried 
over  into  the  following  month.  The  credit  is  then  said  to  be  non- 
cumulative.  In  the  case  of  a  cumulative  credit,  the  balance 
unused  by  the  beneficiary  is  added  to  the  amount  against  which 
he  can  draw  during  the  next  month.  For  example  a  beneficiary 
holds  a  cumulative  credit  revolving  for  $10,000  a  month  but 
draws  only  $7,000  in  February,  then  in  ^klarch  he  mav  draw 
$13,000. 

4.  Currency. — Letters  of  credit  provide  for  drafts  drawn 
either  in  dollars  or  in  a  foreign  money.  It  has  been  estimated 
that  nine-tenths  of  all  credits  covering  international  shipments 
before  1914  were  drawn  in  pounds  sterling.     "With  the  di.slnca- 
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tion  of  England's  financial  machinery  due  to  the  war  and  with 
the  reorganization  of  America's  banking  system  under  the  Fed- 
eral Reserve  Act,  sterling  credits  declined  while  dollar  credits 
increased  in  use. 

An  American  bank  engaged  in  financing  international  com- 
merce must  be  in  a  position  to  open  credits  not  alone  in  dollars, 
but  also  in  foreign  currencies  such  as  pounds,  francs,  and  marks. 
The  American  bank  must  either  operate  branches  in  foreign 
countries  or  carry  accounts  with  foreign  banks.  The  letter  of 
credit  issued  by  the  American  bank  will  then  call  for  the  draw- 
ing of  drafts  up  to  a  certain  number  of  pounds  sterling  either 
on  a  foreign  branch  or,  more  usually,  on  a  correspondent  bank 
in  London  (see  Form  3).  A  letter  of  credit  drawn  in  foreign 
currency  thus  may  involve  another  institution,  namely,  the  ac- 
cepting or  paying  bank.  In  dollar  credits,  the  bills  are  generally 
paid  or  accepted  by  the  American  bank  which  has  issued  the 
letter  of  credit. 

5.  Transferability. — A  letter  of  credit  ordinarily  is  available 
to  the  beneficiary  only  and  so  cannot  be  transferred  to  a  third 
party.  Any  credit  can  be  made  assignable  by  adding  the  ex- 
pression "or  order."  The  credit  would  then  read,  "We  hereby 
authorize  you  or  order  to  draw  your  drafts  on  us."  Banks  do 
not  usually  permit  a  beneficiary  to  assign  his  credit  to  another 
party  unless  the  importer  gives  his  consent.  Such  assignments 
have  often  proved  unsatisfactory  as  the  assignee  has  not  always 
delivered  the  exact  merchandise  ordered  by  the  purchaser. 

6.  Cancellation. — In  the  letters  of  credit  thus  far  considered, 
the  issuing  bank  has  definitely  assumed  the  engagement  to  honor 
the  drafts  of  the  beneficiary  provided  he  meets  certain  condi- 
tions as  to  shipping  documents  and  draws  his  bills  before  a 
specified  expiration  date.  Prior  to  this  time,  the  bank  cannot 
rescind  its  undertaking  without  the  consent  of  the  beneficiary 
and  so  the  credit  is  said  to  be  "irrevocable."  A  credit  can  be 
made  revocable  simply  by  adding,  after  the  statement  of  the 
bank's  undertaking  to  honor  drafts,  the  expression  "unless 
previously  canceled."  Letters  of  credit  are  usually  irrevocable, 
for  most  banks  are  unwilling  to  rescind  credits  which  they  have 
once  issued  and  some  banks  even  refuse  absolutely  to  open  re- 
vocable credits. 

7.  Confirmation. — Tlie    significance    of    the    term    "coiifirma- 
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tion"  can  best  be  explained  by  referring  to  the  letter  of  credit 
forms  described  above.  Letter  2  represented  a  dollar  credit 
opened  by  an  American  bank.  Letter  3  was  a  sterling  credit 
opened  by  an  American  bank,  the  drafts  to  be  accepted  and  paid 
by  a  British  institution  which  debits  them  on  the  account  of 
the  American  bank.  A  sterling  credit  can  also  be  opened  in 
favor  of  the  exporter  by  the  American  bank  requesting  the 
British  correspondent  to  issue  its  own  letter  to  the  beneficiary. 
The  second  method  would  have  to  be  employed  if  the  beneficiary 
were  unwilling  to  take  an  obligation  issued  by  the  American  bank 
and  desired  instead  a  credit  from  an  institution  in  his  own 
countrJ^  Between  these  two  methods  of  opening  a  sterling  credit 
is  a  third  by  which  the  American  bank  Issues  its  own  letter  in 
sterling  and  requests  its  British  correspondent  to  *  *  confirm ' '  this 
credit  to  the  beneficiary. 

"What  is  the  significance  of  this  act  of  confirmation?  This 
expression  has  not  as  yet  been  defined  by  American  or  British 
Courts,  so  its  meaning  must  be  sought  elsewhere.  The  Century 
dictionary  defines  the  verb  "to  confirm"  as  "to  add  strength." 
This  definition  expresses  exactly  the  meaning  of  the  term  con- 
firmation as  accepted  by  most  banks.  They  generally  hold  that  a 
bank  which  confirms  a  credit  is  adding  its  guaranty  to  the  obli- 
gation. As  stated  above  a  bank  may  issue  either  a  revocable  or 
an  irrevocable  credit.  The  former  may  be  nullified  by  the  issu- 
ing bank  at  will,  but  the  latter  document  can  be  rescinded  only 
with  consent  of  the  beneficiarj^  Both  credits  may  be  sent  to  the 
beneficiary  directly  or  through  a  second  bank.  This  institution 
without  assuming  any  liability  itself  simply  conveys  the  infor- 
mation that  a  credit  has  been  opened  by  the  American  bank. 
These  revocable  or  irrevocable  credits  of  the  American  bank  are 
then  said  to  be  unconfirmed  by  the  British  notifying  or  advising 
bank. 

However,  this  institution  may  be  requested  to  add  its  con- 
firmation or  guaranty  to  the  credit  which  then  becomes  confirmed. 
Naturally  a  credit  revocable  by  an  issuing  bank  would  never  in 
practice  be  confirmed  by  the  notifying  bank,  for  only  an  ir- 
revocable credit  could  be  further  confirmed  with  safety.  Hence 
from  this  discussion  it  becomes  clear  that  letters  of  credit  are 
classified  as  (a)  revocable  by  the  issuer,  unconfirmed  by  the 
notifier;  (b)  irrevocable  by  the  issuer  and  unconfirmed  by  the 
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notifierj  (e)  irrevocable  by  the  issuer  and  confirmed  by  the 
notifier.  There  is  no  real  distinction  between  the  meaning  of 
the  terms  "irrevocable"  and  "confirmed"  as  applied  to  credits. 
They  both  signify  that  the  beneficiary  has  received  an  absolute 
guarantee  of  payment  by  a  bank.  The  two  terms  refer,  how- 
ever, to  two  different  parties.  The  term  "irrevocable"  applies 
to  the  issuer  of  the  letter  of  credit  and  the  expression  "con- 
firmed" to  the  adviser. 

There  is  considerable  uncertainty  among  banks  and  merchants 
as  to  whether  a  confirmed  credit  implies  an  obligation  upon  one 
or  upon  two  banks.  It  is  held  by  some  banks  that  when  an 
exporter  receives  a  confirmed  credit,  he  is  holding  only  the  obli- 
gation of  the  advising  bank.  For  example,  let  us  assume  that 
a  British  bank  has  opened  an  irrevocable  credit  in  favor  of  an 
American  exporter.  He  rejects  the  credit  and  insists  upon  one 
confirmed  by  a  bank  in  his  own  city.  The  British  bank  then 
requests  this  American  bank  to  issue  a  confirmed  letter  of  credit. 
In  the  event  of  the  failure  of  the  American  bank  which  has 
confirmed  the  credit,  can  the  exporter  in  seeking  payment  look 
to  the  British  bank  whose  irrevocable  credit  he  has  rejected? 
The  supporters  of  this  view  point  to  the  significance  of  certify- 
ing a  check.  Certification  transfers  the  liability  from  the  drawer 
to  the  bank  and  if  a  check  has  been  certified  at  the  request  of 
the  payee,  he  has  no  claim  upon  the  drawer  in  the  event  that 
the  bank  fails.  Likewise  it  is  held  that  when  a  letter  of  credit 
issued  by  one  bank  is  confirmed  by  another,  the  latter  institu- 
tion has  substituted  its  obligation  in  place  of  the  credit  of  the 
former;  consequently,  if  the  confirming  bank  fails,  the  bene- 
ficiary has  no  redress  against  the  bank  which  has  opened  the 
credit. 

This  contention,  however,  loses  sight  of  the  fundamental  prin- 
ciple of  confirmation.  When  a  bank  confirms  a  credit  it  is  not 
substituting  its  own  credit  in  place  of  that  of  the  opening  bank, 
but  rather  it  is  adding  its  guarantee  to  the  obligation  of  that 
bank.  Confirmation  is  not  analagous  to  the  procedure  of  cer- 
tification but  rather  to  the  act  of  endorsement.  When  one  party 
endorses  a  note  it  strengthens  the  instrument  and  transforms  it 
from  one  to  two  name  paper. 

Only  in  recent  years  have  credits  opened  by  one  bank  been 
confirmed  by  a  second  institution.     American  banks  operating 
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under  the  Natioaal  Bank  Act  were  not  empowered  to  accept 
drafts  and  consequently  were  unable  to  open  their  own  credits. 
Since  most  letters  of  credit  covering  American  imports  and  ex- 
ports were  issued  by  British  banks  known  all  over  the  world, 
American  exporters  of  cotton,  grain  and  other  commodities  were 
fully  satisfied  with  receiving  the  letters  of  these  British  institu- 
tions and  did  not  ask  for  confirmation  by  American  banks.  They 
were  usually  not  interested  in  financing  foreign  trade  and  so 
their  confirmation  would  have  been  of  little  or  no  avail.  "With 
credits  emanating  from  only  one  source,  naturally  all  letters 
were  either  revocable  or  irrevocable,  or  what  then  amounted  to 
the  same  thing,  unconfirmed  or  confirmed.  However,  in  this 
connection  the  confirmation  was  interpreted  as  referring  to  the 
act  of  the  bank  in  endorsing  the  credit  of  the  importer  himself. 

The  outbreak  of  the  war  altered  completely  the  technique  of 
financing  foreign  trade.  The  nature  of  our  exports  changed 
entirely,  for  England,  France  and  their  Allies  demanded  ma- 
chinery, ammunition,  war  equipment  and  foodstuffs  in  well-nigh 
unlimited  amounts.  These  orders  were  placed  with  American 
manufacturers  and  merchants  who  before  had  never  given 
thought  to  foreign  trade  and  who  knew  little  or  nothing  of  com- 
mercial credits.  They  were  not  sati-sfied  with  an  irrevocable 
credit  opened  in  their  favor  by  a  British  bank  but  insisted  upon 
the  added  assurance  of  an  American  bank.  The  latter  was  then 
called  upon  to  confirm  the  credit  of  the  British  bank,  and  so  the 
irrevocable-confirmed  letter  of  credit  resulted.  There  is  no  doubt 
that  this  type  will  continue  to  operate  as  long  as  American  banks 
engage  extensively  in  financing  foreign  trade  and  as  long  as  the 
dollar  retains  its  place  as  the  most  stable  means  of  international 
payment. 

8.  Xegotiation. — A  letter  of  credit  authorizes  the  beneficiary 
to  draw  drafts,  and  usually  contains  a  clause  in  which  the  issuing 
bank  agrees  with  any  bona  fide  holder  of  the  drafts  that  they 
will  be  duly  honored  on  presentation.  The  beneficiary  is  per- 
mitted to  negotiate  his  drafts  with  any  banker  who  offers  to  pay 
the  highest  rate  of  exchange.  This  type  which  thus  permits  free 
negotiation  is  called  a  general  letter  of  credit.  On  the  other 
hand  if  the  beneficiary  is  allowed  to  sell  his  drafts  to  only  one 
or  more  specified  banks,  the  communication  is  called  a  special 
letter  of  credit. 
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9.  Number. — A  letter  of  credit  may  be  either  original  or  sup- 
plementary. The  former  may  serve  as  the  basis  for  the  issuing 
of  the  latter.  For  example,  an  exporter  who  has  received  a 
credit  may  request  the  bank  to  open  a  supplementary,  or,  as  it 
is  sometimes  called,  ancillary  credit  in  favor  of  a  third  party, 
who  may  be  a  sub-contractor  or  a  manufacturer  furnishing  goods 
to  the  exporter.  In  this  case  the  original  beneficiary  is  the  opener 
of  the  credit  and  the  sub-contractor  or  manufacturer  becomes 
the  beneficiary. 

10.  Location. — Credits  are  sometimes  opened  by  a  buyer  in 
favor  of  a  local  seller  in  a  transaction  where  the  latter 
demands  protection  against  cancellation  of  the  order  by  the 
former.  A  number  of  firms  which  have  experienced  the  advan- 
tage of  holding  irrevocable  letters  of  credit  in  foreign  trade  seek 
to  obtain  similar  protection  against  cancellation  in  their  domestic 
business.  By  receiving  irrevocable  letters  of  credit,  the  seller  is 
thus  given  a  guarantee  from  the  issuing  bank  that  the  buyer 
cannot  repudiate  his  part  of  the  contract  of  sale.  The  use  of 
the  letter  of  credit  in  domestic  trade  is  limited,  and  the  instru- 
ment finds  its  widast  application  in  international  commerce. 

11.  Financing  Metlwd. — Letters  of  credit  issued  by  American 
banks  are  used  largely  to  finance  the  movement  of  goods  to  and 
from  the  United  States.  American  letters  of  credit  may  also  be 
employed  to  facilitate  the  flow  of  goods  between  two  foreign 
countries,  a  procedure  which  is  described  as  indirect,  rather  than 
direct,  financing.  For  example,  a  New  York  bank  may  establish 
a  letter  of  credit  in  favor  of  a  Brazilian  beneficiary,  at  the  re- 
quest of  a  Cuban  merchant  to  finance  a  shipment  of  coffee  from 
Rio  de  Janiero  to  Havana. 

From  the  above  discussion,  it  is  evident  that  letters  of  credit 
may  be  issued  in  many  forms  and  combinations.  These  forms 
may  in  part  be  classified  as  follows : 

Basis  of  Classification  Classes  of  Credits 

1.  Security  j  documentary 

leash    (demand) 

2.  Tenor 


fixed    (non-revolving) 
3.    Amount  and  renewal 


I  acceptance   (time) 
\  revolving 
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4.    Currency  <  , 

''  ( foreign 


5.  Transferability 

6.  Cancellation 

7.  Confirmation 


assignable 
non-assignable 


]: 


revocable 
irrevocable 


confirmed 
unconfirmed 


a     vr      X.  +.  j  general 

8.    Negotiation  j  ^^^.^^ 


0.    Number 


10.    I>ocation 


11.    Financing  method 


I  original 
I  ancillary 

[  domestic 
I  foreign 

[  direct 
I  indirect 


IV.  Parties. — Reference  has  been  made  to  the  various  parties 

to  the  letter  of  credit,  and  as  they  will  frequently  be  mentioned 
in  subsequent  chapters,  it  is  well  briefly  to  group  them  together. 

1.  The  opener  is  the  importer  of  the  merchandise,  who  requests 
his  bank  to  issue  its  letter  of  credit. 

3.  The  beneficiary  of  the  credit,  or  the  accreditee,  is  the  ex- 
porter who  is  shipping  the  goods. 

3.  Tlie  issuer  is  the  bank  which  gives  its  letter  of  credit  and 
is  also  known  as  the  credit  opener  when  it  asks  a  second  bank  to 
issue  a  letter. 

4.  The  acceptor  is  the  bank  accepting  the  drafts  of  its  cor- 
respondent which  has  issued  a  letter  of  credit  in  foreign  currency. 

5.  The  notifier  is  the  bank  which  informs  the  beneficiary  of 
the  opening  of  the  credit.  This  bank  may  also  be  described  as 
the  adviser, 

6.  The  negoiiator  is  the  bank  which  purchases  the  drafts  of 
the  beneficiary.    The  notifier  is  usually  also  the  negotiator. 

V.  Advantages. — At  the  opening  of  this  chapter  considera- 
tion was  given  to  the  special  problems  which  arise  in  the  financ- 
ing of  foreign  trade.  The  following  discussion  of  the  letter  of 
credit  indicates  in  a  general  way  how  the  operation  of  this 
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instrument  to  a  large  extent  solves  these  problems.    The  advan- 
tages of  the  letter  of  credit  may  now  be  briefly  summarized: 

1.  The  burden  of  financing  the  transaction  is  transferred  from 
the  merchant  to  the  bank.  Neither  the  seller  nor  the  buyer  is 
compelled  to  extend  credit,  for  this  function  is  performed  by 
the  latter 's  bank. 

2.  The  determination  of  the  standing  of  the  importer  is  made 
by  the  bank  opening  the  credit.  When  a  bank  issues  a  letter  of 
credit  on  behalf  of  an  importer  it  is  practically  giving  its  opinion 
concerning  the  credit  of  the  buyer  as  expressed  in  the  amount 
stated  in  the  letter.  The  bank  is  in  a  better  position  to  judge 
the  standing  of  its  own  customer  than  the  exporter  who  is  usually 
located  in  a  distant  country. 

These  two  advantages  apply  only  to  the  financial  aspect  of  the 
letter  of  credit,  but  the  instrument  possesses  also  commercial  ad- 
vantages to  both  importer  and  exporter. 

3.  The  importer  to  a  certain  extent  is  assured  that  he  will  be 
called  upon  to  make  payment  only  upon  receiving  the  goods 
which  he  has  ordered,  for  the  exporter  must  deliver  documents 
which  comply  exactly  with  the  terms  of  the  credit. 

4.  The  exporter  who  receives  the  letter  of  credit  can  feel 
confident  that,  upon  the  delivery  of  the  proper  shipping  docu- 
ments, he  will  obtain  cash  or  its  equivalent  in  the  form  of  drafts 
easily  negotiated.  Especially  is  this  true  if  he  insists  upon  a 
confirmed-irrevocable  credit  which  practically  in.sures  him  against 
cancellation  by  the  buyer,  the  buyer's  bank  and  even  the  notify- 
ing bank,  if  he  fulfills  all  the  necessary  obligations. 


CHAPTER  IV 

OPERATION  OF  LETTERS  OF  CREDIT 

The  previous  chapter  has  considered  the  meaning  of  the  letter 
of  credit  and  has  presented  a  classification  of  the  various  forms 
which  the  instrument  may  assume.  This  chapter  will  trace  the 
operation  of  the  following  commercial  credit  transactions: 

1.  Operation  of  a  dollar  credit. 

2.  Operation  of  a  sterling  credit. 

3.  Operation  of  a  credit  opened  by  a  bank  without  a  foreign 
department. 

4.  Operation  of  a  credit  opened  through  an  advising  bank. 

5.  Operation  of  credits  which  may  be  cancelled. 

I.  Operation  of  a  Dollar  Credit.  1.  Applying  for  a  credit. 
■ — In  order  to  present  in  logical  sequence  the  successive  stages  of 
handling  a  commercial  credit  an  actual  transaction  will  be  used 
as  a  basis.  Let  us  assume  that  the  American  Importing  Co.  ap- 
proaches the  X  Bank  where  it  carries  its  account  and  requests 
this  institution  to  issue  its  letter  of  credit  in  favor  of  the  Jap- 
anese Exporting  Co.  The  bank  first  requires  the  American  firm 
to  present  its  requisition  in  a  formal  document  known  as  an 
application  for  letter  of  credit  (see  Form  4). 

The  application  is  a  document  addressed  by  an  importer  to  a 
bank  in  which  the  latter  is  requested  to  issue  its  letter  of  credit 
in  accordance  with  certain  carefully  specified  conditions.  Most 
applications  require  the  importer  to  furnish  detailed  information 
such  as  tenor  of  draft,  content  of  bill  of  lading,  insurance  policy, 
commercial  invoice,  and  other  documents,  method  of  shipment 
and  the  general  nature  of  the  transaction  between  exporter  and 
importer.  From  these  facts  the  bank  determines  whether  or  not 
it  is  advisable  to  finance  the  importer's  undertaking.  If  it 
meets  with  the  approval  of  the  bank,  the  details  contained  in  the 
application  then  provide  the  facts  necessary  for  filling  out  the 
credit  letter  itself.  The  application  is  of  special  service  to  the 
importer,  for  it  protects  his  interests  by  definitely  presenting 
the   terms   concerning  shipment,   merchandise   and   documents, 
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which  the  bank  must  observe  in  issuing  the  letter  of  credit  and 
in  finally  paying  the  drafts  drawn  by  the  beneficiary. 

An  application  for  a  commercial  credit  must  be  scrutinized  by 
the  bank  with  the  same  care  which  is  exercised  in  analyzing  a 
request  for  a  loan.  As  indicated  above,  the  bank  is  extending 
its  credit  in  the  one  case  in  the  form  of  a  letter  of  credit,  and 
in  the  other  usually  in  the  form  of  a  deposit  account.  A  foreign 
credit  like  an  ordinary  domestic  loan  may  be  secured  by  requir- 
ing the  applicant  to  deposit  collateral  such  as  stocks  or  bonds. 
These  credits  may  be  unsecured  and  the  bank  then  depends  en- 
tirely upon  the  personal  credit  of  the  importer.  The  bank  is 
thus  confronted  with  the  problem  of  analyzing  the  standing  of 
the  applicant  and  so  the  foreign  department  of  a  large  bank 
has  recourse  to  credit  files. 

The  credit  risk  of  the  importer  is  determined  in  about  the 
same  manner  as  that  of  the  ordinary  borrower,  for  both  are 
usually  conducting  their  business  in  the  same  country  and  often 
in  the  same  city  as  the  bank.  It  is  therefore  able  to  investigate 
the  credit  standing  of  the  importer  by  resorting  to  the  usual 
sources  of  credit  information,  such  as  property  statements  show- 
ing the  assets  and  liabilities  of  the  borrower,  reports  of  Dun, 
Bradstreet  and  other  commercial  agencies,  and  reports  of  banks 
and  business  houses  which  have  had  business  dealings  with  the 
applicant  for  a  credit.  In  determining  the  borrower's  rating,  the 
bank  lays  special  emphasis  upon  the  current  data  to  be  found  in 
the  records  of  its  various  departments.  It  is  essential  to  know 
the  liabilities  which  the  importer  has  already  assumed  in  dealing 
with  these  departments.  This  information  showing  the  import- 
er's account  with  the  bank  is  summarized  in  a  statement  blank 
known  as  the  "offering"  slip  or  ticket.  This  form  usually  pre- 
sents the  following  data  :  (1)  exchange  purchased  which  includes 
drafts  drawn  by  the  applicant  and  bought  by  the  bank,  (2) 
obligations  discounted,  whether  notes  of  the  importer  or  bills  and 
notes  receivable  from  his  customers,  (3)  renewed  and  time  loans 
advanced  to  the  importer  by  the  bank,  (4)  drafts  accepted  by 
the  bank  under  commercial  credits  or  under  acceptance  agree- 
ments to  cover  exports  made  by  the  applicant,  (5)  balance  car- 
ried with  the  bank  computed  as  an  average  over  a  month  or  a 
year  and  also  at  the  present  time. 

This  offering  slip  may  be  prepared  in  two  ways.     The  data 
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may  be  compiled  by  a  "line"  desk  from  central  files  in  which 
all  credit  information  is  assembled.  Another  method  is  to  cir- 
culate the  offering  slip  among  the  various  departments  which 
passess  the  figures  in  their  respective  files,  "When  the  slip  is  com- 
pletely filled  out,  it  serves  as  a  basis  for  determining  the  line 
of  credit  or  maximum  amount  which  the  bank  will  extend  to  the 
importer.  If  this  amount  is  not  exceeded  by  the  importer's  ap- 
plication, the  request  for  the  credit  is  then  granted. 

2.  Contracting  for  a  Letter  of  Credit. — The  contract  is  an 
agreement  signed  by  the  importer  in  which  he  acknowledges  the 
issuance  of  a  letter  of  credit,  promises  to  compensate  the  bank 
for  all  disbursements  made  in  his  behalf,  agrees  in  view  of 
such  advances  to  give  the  bank  adequate  security  and  consents 
to  the  waiving  of  certain  rights.  This  contract  is  a  form  pre- 
pared by  the  attorneys  of  the  bank  and  is  carefully  drawn  so  as 
to  safeguard  the  interests  of  the  bank  issuing  the  letter  of  credit. 
In  actual  practice  its  terms  are  seldom  invoked,  but  serve  as  a 
protection  to  the  bank  against  possible  losses.  This  agreement 
may  take  the  form  of  an  ordinary  letter  addressed  by  the  appli- 
cant for  the  credit  to  the  issuing  bank,  or  it  may  appear  as  a 
formal  contract  between  the  two  parties  (see  Form  5).  The 
contract  usually  opens  with  a  statement  in  which  the  importer 
acknowledges  the  issuing  of  the  bank's  letter  of  credit  and  refers 
to  the  copy  printed  on  the  reverse  side.  This  introductory  por- 
tion also  contains  the  stipulation  that  the  applicant  agrees  fully 
to  the  terms  contained  in  the  obligation  which  follows.  At  this 
point  the  legal  capacity  of  the  importer  is  defined  either  as  the 
applicant  who  is  seeking  the  credit,  or  as  the  guarantor  who  is 
giving  the  assurance  of  payment,  or  as  the  obligor  who  is  bound 
by  the  terms. 

The  method  of  reimbursing  the  bank  varies  with  the  class  of 
credit  to  be  issued.  Letters  of  credit  may  be  grouped  as  dollar 
or  foreign,  depending  upon  the  currency  in  which  they  are 
opened,  or  as  sight  and  acceptance  credits  according  to  the 
tenor  of  the  drafts.  If  a  dollar  sight  credit  is  opened,  pay- 
ment is  made  by  the  importer  in  New  York  in  cash  at  the 
office  of  the  issuing  bank.  In  the  case  of  dollar  acceptance 
credits  the  bank  must  be  placed  in  funds  at  a  time  immediately 
before  the  date  on  which  the  acceptances  will  eventually  mature. 
As  a  rule  the  importer  is  expected  to  anticipate  the  payment 
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of  these  acceptances  at  least  one  day  before  their  maturity.  In 
some  forms  of  contracts  the  date  is  not  specified  and  the  bank  is 
thus  able  to  vary  the  time  in  accordance  with  the  credit  standing 
of  the  importer.  If  the  drafts  are  drawn  in  sterling  or  in  some 
other  foreign  currency,  they  may  be  settled  either  by  remit- 
tances in  the  form  of  cable  transfers  or  checks.  As  an  illustra- 
tion, if  a  London  bank  has  agreed  to  honor  drafts  drawn  in 
sterling,  it  is  necessary  for  the  American  bank  which  has  re- 
quested the  opening  of  this  credit  to  furnish  the  funds  to  meet 
the  payment.  The  American  bank  in  turn  requires  the  importer 
to  supply  it  with  these  funds.  If  the  importer  chooses  to  make 
payment  through  cable  transfers  these  are  bought  at  the  rate 
of  exchange  current  on  the  day  of  actual  transfer.  If,  on  the 
other  hand,  he  elects  to  meet  his  obligations  in  London  through 
checks  it  is  necessary  for  him  to  place  the  American  bank  in 
funds  at  a  time  soon  enough  to  permit  the  sending  of  these  sight 
drafts  by  mail  to  the  place  of  payment,  such  as  10  days  in  the 
case  of  sterling  credit. 

The  contract  also  makes  provision  to  reimburse  the  bank  for 
its  services  other  than  the  payment  of  drafts.  For  issuing  letter,-, 
of  credit,  the  bank  receives  a  commission  which  is  usually  spec- 
ified in  the  contract.  The  commission  may  be  computed  either 
on  the  full  amount  of  the  credit  or  on  only  the  portion  actually 
used  by  the  beneficiary.  For  example,  a  credit  may  be  opened 
for  $10,000  but  the  beneficiary,  for  some  reason  or  other,  avails 
himself  of  only  $5,000  and  so  the  opener  need  pay  at  the  rate 
of,  say,  14  per  cent  of  $5,000  or  $12.50.  As  the  overhead  cost  of 
handling  a  credit  is  almost  the  same  for  a  small  as  for  a  large 
credit,  the  contract  may  specify  that,  whether  or  not  the  full 
amount  is  utilized,  a  minimum  commission  of,  say,  i/4  per  cent 
will  be  charged  by  the  issuing  bank. 

Under  the  terms  of  the  contract  it  is  sometimes  specified  that 
the  insurance  is  to  be  effected  either  in  New  York  or  at  the  place 
of  shipment  and  therefore  the  cost  must  be  carried  either  by  the 
importer  or  exporter.  It  is,  of  course,  to  the  interest  of  the 
bank  to  see  that  the  insurance  is  carried  in  companies  whose 
assets  are  sufficient  to  assure  payment  in  event  of  any  losses. 
Therefore  the  contract  frequently  permits  the  issuing  bank  to 
name  the  insurer.  At  times  this  choice  is  left  with  the  importer 
but  a  qualifying  clause  is  usually  added  that  this  company  must 
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be  satisfactory  to  the  bank.  The  name  of  the  insurance  com- 
pany is  seldom  specified  in  the  contract,  but  a  few  banks  call 
for  detailed  information  concerning  the  name  of  the  company, 
the  number  of  the  policy  and  the  date  of  issuance.  In  the  event 
of  loss,  the  bank  is  entitled  to  the  proceeds  and  therefore  the 
agreement  mentions  that  the  loss  is  payable  to  the  bank  directly 
or  states  that  it  is  payable  to  the  order  of  the  bank.  Some  con- 
tracts even  provide  that  the  importer  must  indemnify  the  bank 
if  the  insurance  company  fails  to  make  satisfactory  reimburse- 
ment in  case  of  loss.  The  contract  may  include  statements  on 
more  or  less  controversial  subjects  as  the  acceptability  of  marine 
insurance  certificates,  received-for-shipment  bills  of  lading  and 
partial  shipments. 

The  opener  is  usually  asked  to  waive  certain  claims.  The 
issuing  bank  and  its  correspondent  abroad  are  not  to  be  held 
responsible  for  the  character  of  the  goods,  genuineness  of  the 
documents,  validity  of  the  insurance,  or  errors  in  cabling.  The 
opener  of  the  credit  must  usually  recognize  the  issuing  bank 
as  the  owner  of  the  imported  goods  wherever  located,  until 
all  obligations  are  paid  by  the  opener.  He  is  often  required 
to  furnish  the  bank  vrith  cash  or  collateral  as  a  pledge  that  the 
obligations  assumed  by  the  bank  will  eventually  be  met. 

3.  Issuing  of  Letter. — With  the  application  approved  by  the 
bank  and  the  contract  signed  by  the  importer  of  the  goods, 
the  credit  is  opened  and  the  letter  is  then  issued.  The  form 
in  which  the  instrument  is  drawn  varies  according  to  the  prac- 
tice of  the  issuing  bank.  In  the  past  these  documents  have 
been  prepared  by  the  attorneys  and  the  officers  of  each  bank 
and  so  there  has  been  little  effort  at  uniformity.  Similarity  can 
be  noted  here  and  there  wherever  a  bank  has  copied  some  of 
the  desirable  features  of  the  forms  employed  by  other  institu- 
tions. The  author  made  a  study  of  the  forms  of  leading  Ameri- 
can banks  with  a  view  of  deriving  principles  which  might  be  of 
advantage  in  attaining  greater  standardization.  The  results  of 
this  survey  were  published  in  the  Federal  Reserve  Bulletin  for 
April,  1921,  pp.  410-15,  In  its  general  form  the  commercial 
letter  of  credit  possesses  all  the  characteristics  of  the  ordinary 
business  letter.  The  name  of  the  beneficiarj'  to  whom  the  letter 
is  directed  appears  in  the  usual  place  of  the  address.  The  date, 
name  and  location  of  the  issuing  bank  are  all  written  above,  and 
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the  signature  of  one  or  more  of  its  officers  appears  below.  While 
letters  of  credit  vary  extensively,  they  all  generally  contain  an 
agreement  on  the  part  of  a  bank  to  honor  the  drafts  of  the  seller 
of  the  goods  and  also  a  statement  of  the  conditions  which  he 
must  observe.  In  most  letters  of  credit,  the  undertaking  of  the 
bank  is  expressed  first,  in  an  authorization  to  the  beneficiary  to 
draw  drafts  for  a  certain  amount,  and  second,  in  a  general  prom- 
ise to  all  bona  fide  holders  of  these  bills  that  they  will  be  duly 
honored.  The  credit  also  describes  the  required  documents  and 
states  the  time  within  which  the  conditions  must  be  fulfilled. 

Let  us  assume  that  an  irrevocable  letter  of  credit  is  issued 
by  the  X  Bank  to  finance  the  shipment  of  silk  from  Japan  as 
mentioned  at  the  beginning  of  this  chapter.  According  to  the 
terms  of  sale  between  buyer  and  seller,  the  letter  is  irrevocable 
and  permits  the  drawing  of  drafts  in  dollars. 

The  letter  of  credit  may  now  be  forwarded  by  the  issuing  bank 
directly  to  the  beneficiary,  but  the  bank  takes  this  step  only 
upon  such  instructions  from  the  importer.  Usually  the  bank 
delivers  its  letter  of  credit  to  the  importer  who  in  turn  transmits 
it  to  the  accredited  party.  When  the  beneficiary  is  advised  by 
cable,  he  does  not  wait  for  the  arrival  of  the  credit  letter  itself, 
but  immediately  proceeds  to  prepare  his  goods  for  shipment. 

A  bank  exercises  special  care  in  disposing  of  the  copies  of  its 
credit  letters.  It  retains  one  copy  for  its  own  files,  and  gives 
another  to  the  importer,  so  that  he  may  verify  the  details  which 
the  bank  has  inserted  in  the  original  letter  to  the  beneficiary. 
This  letter  is  usually  sent  as  a  single  copy  but  a  duplicate  may 
also  be  forwarded.  A  number  of  banks  follow  the  latter  policy 
in  order  to  be  sure  that  the  second  instrument  arrives  at  its 
destination,  in  the  event  that  the  first  one  is  lost  or  delayed 
while  in  transit.  This  course  is  often  taken  by  banks  in  forward- 
ing credits  to  parts  of  the  world  where  mail  communication  is 
uncertain.  The  bank  then  indicates  clearly  that  the  form  is  not 
the  original  but  merely  a  duplicate.  This  duplicate  u.sually  bears 
a  stamp  stating  that  it  is  non-negotiable.  This  precaution  is 
taken  to  prevent  the  beneficiary  from  misusing  the  instrument 
by  presenting  his  drafts  and  the  letter  to  one  bank  and  repeating 
the  same  operation  at  a  second  bank.  Because  of  the  possibility 
of  such  frauds,  many  banks  issue  their  letters  of  credit  only  in 
single  form.    In  case  of  the  disappearance,  of  the  original  letter, 
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these  banks  issue  a  duplicate  only  when  the  importer  furnishes 
a  bond  covering  twice  the  amount  of  the  credit,  so  as  to  indem- 
nify the  bank  against  possible  loss.  This  is  an  imitation  of  the 
practice  which  American  banks  follow  in  insisting  upon  double 
indemnity  before  issuing  a  duplicate  certified  check  when  the 
original  has  been  lost. 

4.  Presenting  of  Documents. — One  purpose  of  the  letter  of 
credit  is  to  enable  the  exporter  to  negotiate  or  sell  his  drafts 
covering  the  goods  which  he  is  shipping.  If  the  exporter  has  a 
good  credit  standing  in  his  own  community,  he  experiences  little 
difiiculty  in  disposing  of  his  drafts  with  the  banks  in  his  lo- 
cality, but  if  he  is  not  well  known  he  can  use  the  letter  of 
credit  as  an  aid  in  selling  his  drafts.  The  instrument,  as  men- 
tioned above,  contains  the  definite  promise  of  the  issuing  bank 
that  it  will  honor  the  drafts  drawn  by  the  importer.  He  there- 
fore fills  out  his  draft,  indicates  that  it  is  drawn  under  the 
authorization  of  the  letter  of  credit  of  the  X  Bank,  and  offers 
the  bill  to  a  bank  which  has  agreed  to  buy  it.  The  bank  compares 
the  shipping  documents  attached  to  the  bill  with  the  terras  of  the 
letter  of  credit.  The  importer  and  his  bank  which  issues  the 
credit  seek  every  assurance  that  the  bank  negotiating  the  draft 
will  make  payment  to  the  beneficiary  only  if  he  has  observed  the 
conditions  of  the  credit.  In  order  to  obtain  this  assurance,  some 
American  banks  place  on  their  letter  of  credit  the  following 
statement:  ''Your  negotiation  of  any  draft  or  drafts  under 
this  letter  of  credit  will  be  considered  a  guarantee  to  the 
issuing  bank  that  the  terms  and  conditions  therein  have  been 
fulfilled."  The  negotiating  bank  is  thus  compelled  to  sign  a 
guaranty  which  certifies  that  the  terms  of  the  credit  have  been 
observed.  This  procedure  operates  to  the  advantage  of  the 
credit-issuing  bank  which  can  hold  the  negotiating  bank  liable 
for  discrepancies  between  the  terms  of  the  letter  of  credit  and 
the  shipment  of  the  exporter. 

However,  the  insistence  upon  such  guaranty  tends  to  limit  the 
negotiation  of  the  credit  and  the  exporter  may  encounter  dif- 
ficulty in  finding  a  bank  which  is  willing  to  buy  his  drafts  if 
required  to  sign  such  an  obligation.  This  objection  is  overcome 
by  one  bank  in  exacting  the  guaranty  not  from  the  negotiating 
bank  but  from  the  beneficiary  himself  who  is  compelled  to  sign 
the  following  statement : 
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"We  beg  to  hand  you  the  undermentioned  drafts  with  shipping  docu- 
ments attached  for  negotiation.  We  herewith  declare  that  these  drafts 
and  documents  have  been  made  out  in  strict  conformity  with  the  teiins 
concerned  and  agree  to  hold  ourselves  responsible  therefor." 

5.  Negotiating  of  Draft. — If  the  conditioiis  have  been  ob- 
served by  the  exporter,  the  bank  then  negotiates  his  draft  at  the 
rate  of  exchange  which  it  is  quoting  for  bills  drawn  on  New 
York.  Under  a  general  letter  of  credit,  the  exporter  is  free  to 
negotiate  his  draft  with  any  bank  and  so  he  is  able  to  secure 
the  most  favorable  rate  of  exchange.  A  special  letter  of  credit 
limits  the  beneficiary  to  one  or  more  negotiating  banks.  They 
are  usually  required  to  record  on  the  reverse  side  of  the  letter  of 
credit,  either  special  or  general,  certain  details  concerning  the 
drafts,  such  as  date  of  payment,  name  of  negotiator,  place  of 
negotiation,  and  amount  in  words  and  figures.  If  a  negotiating 
bank  fails  to  enter  the  details  of  the  draft  which  it  has  pur- 
chased, other  banks  are  thereby  unaware  that  the  exporter  has 
already  availed  himself  of  the  credit,  and  if  dishonest,  he  could 
easily  take  advantage  of  this  omission  by  presenting  his  letter 
and  a  second  set  of  shipping  documents  to  another  bank  which 
may  be  induced  to  negotiate  the  draft.  In  order  to  guard  against 
such  losses  due  to  the  carelessness  of  negotiators,  some  banks 
insert  in  their  letters  of  credit  a  statement  that  the  amount 
must  be  indorsed  thereon,  and  the  negotiation  of  any  draft  is 
considered  a  guarantee  that  such  indorsement  has  been  made. 
At  times  it  is  difficult  to  enforce  this  requirement,  for  credits 
are  often  cabled,  and  the  exporter  draws  his  drafts  and  sells 
them  long  before  he  receives  the  actual  letter  of  credit. 

An  exporter  may  avail  himself  of  the  credit  by  drawing  more 
than  one  draft.  The  issuing  bank  generally  asks  the  negotiator 
of  the  last  draft  to  attach  it  to  the  letter  of  credit  and  to  return 
both.  Banks  desire  the  return  of  their  credit  letters  to  prevent 
them  from  falling  into  the  hands  of  parties  who  would  be  liable 
to  use  these  instruments  as  a  means  of  committing  fraud.  Un- 
fortunately negotiating  banks  often  fail  to  observe  this  practice. 
Let  us  assume  that  the  Japanese  exporter  has  sold  his  drafts 
to  the  Y  Bank  of  Tokio.  It  may  in  turn  sell  the  drafts  to  an- 
other bank,  and  in  fact  these  bills  may  pass  through  several 
hands.  As  a  matter  of  practice,  an  exporter  does  not  attempt  to 
market  his  bill  directly  but  prefers  to  give  it  to  a  bill  broker 
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whose  business  it  is  to  find  a  purchaser.  The  bank  which  finally 
negotiates  the  draft  sends  a  copy  of  the  bill  of  lading  and  the 
consular  invoice  direct  to  the  X  Bank  which  has  issued  the  credit, 
and  forwards  to  its  correspondent  in  New  York  the  complete 
set  of  shipping  documents  including  the  original  bill  of  lading 
and  commercial  invoice  together  with  the  draft.  It  is  also  cus- 
tomarj^  to  send  a  duplicate  draft  known  as  a  second  of  exchange 
to  which  are  attached  all  remaining  copies  of  the  documents. 

The  drafts  are  presented  to  the  drawee  bank  either  for  pay- 
ment or  for  acceptance.  Before  paying  or  accepting  these  drafts, 
the  X  Bank  compares  the  accompanying  documents  with  the 
terms  of  the  credit  to  determine  whether  the  beneficiary  has  com- 
plied with  the  required  stipulations. 

The  bill  of  lading,  invoice  and  other  shipping  documents  are 
usually  filled  out  in  the  name  of  the  X  Bank  as  credit  issuer,  or 
its  order.  Upon  paying  sight  drafts,  the  bank  receives  the  docu- 
ments and  becomes  the  actual  owner  of  the  goods.  These  are 
released  to  the  importer  only  if  he  reimburses  the  bank  for  the 
amount  of  drafts,  commission  for  the  credit  and  other  charges. 
In  the  ease  of  an  acceptance  credit,  the  bank  receives  the  docu- 
ments merely  upon  writing  its  acceptance  across  the  face  of  the 
drafts.  By  this  act  the  bank  agrees  to  pay  the  drafts  of  which 
the  maturity  may  be  two,  three,  or  four  months  hence.  Upon 
its  acceptance  of  the  drafts,  the  X  Bank  delivers  the  documents 
to  the  importer  so  that  he  may  obtain  possession  of  the  goods. 
The  bank  usually  requires  him  to  recognize  its  title  to  the  mer- 
chandise in  an  instrument  known  as  a  "trust  receipt,"  Tlie 
nature  of  this  document  and  the  further  dealing  between  the 
importer  and  the  bank  will  be  considered  in  Chap.  IX.  The 
shipping  documents  are  at  times  delayed  by  the  negotiating  bank 
or  are  mailed  on  a  slow  steamer,  and  so  the  merchandise  arrives 
first.  The  goods  are  not  supposed  to  be  removed  from  the 
wharf  until  the  relative  shipping  documents  are  delivered  to 
the  steamship  company  and  to  the  collector  of  the  port  of  entry. 
However,  if  the  goods  remain  on  the  dock  too  long,  they  become 
subject  to  wharfage  charges  or  are  eventually  placed  in  "general 
order"  which  involves  additional  penalties  to  the  importer.  To 
avoid  this  situation,  the  bank  which  has  issued  the  credit  ad- 
dresses to  the  steamship  company  a  communication  reading  a£^ 
follows : 
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John  Jones,  Agent, 
International  Mercantile  Marine  Co., 
New  York. 
Dear  Sir: 

Kindly  deliver  to  The  American  Importing  Company,  or  their  order, 
shipment  of  raw  silk  which  arrived  per  S.S.  Neptune: 

The  relative  documents  have  been  delayed  in  the  mails,  but  we  guar- 
antee their  production  to  you  as  soon  as  received. 

In  consideration  of  your  complying  with  our  request,  we  hereby  agi'ee 
to  hold  you  harmless  from  all  consequences. 

Yours  truly, 

X  Bank. 

Another  letter  somewhat  similar  in  content  is  addressed  to  the 
collector  of  the  port  whose  consent  must  be  secured  to  enable  the 
importer  to  enter  the  goods.  In  the  communication  the  bank  is 
practically  guaranteeing  the  performance  of  a  certain  act,  in 
this  case  the  production  of  certain  documents  by  the  beneficiary. 
In  a  way,  banks  operating  under  the  National  Bank  Act  are  not 
legally  permitted  to  enter  into  these  obligations  which  are  clearly 
guarantees  (see  p.  46).  However,  the  procedure  is  an  essential 
part  of  their  daily  business  and  must  be  followed  in  order  to 
prevent  general  order  charges  to  their  customers.  There  is  little 
possibility  of  loss  to  the  bank,  for  it  usually  requires  its  cus- 
tomers to  sign  a  counter  guaranty  in  which  the  latter  agrees  to 
indemnify  the  bank  against  any  damages  or  claims. 

II.  Operation  of  a  Sterling  Credit. — In  the  above  descrip- 
tion, consideration  has  so  far  been  given  only  to  the  operation  of 
a  dollar  credit.  A  credit  in  sterling  or  in  another  foreign  cur- 
rency is  handled  in  a  somewhat  different  manner.  Although  the 
issuing  bank  may  transmit  the  letter  to  the  beneficiary,  at  the 
same  time  it  must  advise  this  fact  to  its  British  correspondent  on 
whom  the  draft  will  be  drawn.  It  is  customary  to  send  a  copy 
of  the  letter  of  credit  to  the  British  bank  which  is  acting  as 
drawee.  The  Japanese  bank  which  negotiates  the  draft  sends 
one  set  of  shipping  documents  to  the  X  Bank  as  the  credit  issuer 
but  another  set  with  the  draft  must  be  forwarded  to  a  London 
correspondent  for  presentation  to  the  drawee  bank.  This  institu- 
tion is  thus  in  possession  of  duplicates  of  the  credit  letter  and  of 
the  shipping  documents,  and  so  is  able  to  compare  them  before 
honoring  the  draft. 
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III.  Operation  of  a  Credit  Opened  by  a  Bank  Without  a 
Foreign  Department. — In  describing  the  operation  of  a  credit, 
it  has  been  assumed  that  the  importer  is  a  customer  of  the  bank 
issuing  the  letter  of  credit.  Banks  also  issue  letters  on  behalf 
of  the  customers  of  interior  banks  which  do  not  conduct  foreign 
departments.  For  example,  a  wholesale  grocery  firm  of  Kansa.s 
City,  desiring  to  import  sugar,  will  request  a  local  bank  to 
arrange  for  the  opening  of  a  credit  through  its  New  York  cor- 
respondent. It  will  usually  perform  this  service  if  the  balance 
of  the  interior  bank  is  sufficient  to  cover  the  amount  of  the  credit. 
The  Kansas  firm  would  probably  be  unable  directly  to  induce 
the  New  York  bank  to  open  the  credit,  but  this  service  is  ob- 
tained because  the  inland  bank  is  willing  practically  to  guarantee 
the  obligation  of  the  importing  house. 

This  procedure  raises  an  interesting  legal  question,  since 
national  banks  are  forbidden  by  law  to  act  as  guarantors.  In 
Bowen  vs  Needles  (94  Fed.  927)  the  court  held  that  "no  banking 
corporation  has  the  power  to  become  a  guarantor  of  the  obliga- 
tions of  another,  or  to  lend  its  credit  to  any  person  or  corpora- 
tion unless  its  charter  or  governing  statute  expressly  permits  it. ' ' 
National  banks  are  regulated  by  the  National  Bank  Act  and  the 
Federal  Reserve  Act,  neither  of  which  expressly  confers  the 
right  to  guaranty.  The  National  Bank  Act  authorizes  the  dis- 
counting of  notes,  drafts  and  bills  of  exchange,  and  the  Federal 
Reserve  Act  permits  the  accepting  of  drafts  under  certain  limita- 
tions. But  these  grants  of  power  can  scarcely  be  interpreted  to 
mean  that  a  national  bank  may  act  as  guarantor. 

However,  the  organization  of  the  American  banking  system 
practically  forces  the  recognition  of  the  right  of  an  interior 
bank  to  guarantee  the  credit  of  a  local  importer.  In  the  United 
States  there  are  about  30,000  banks  but  only  a  few  conduct 
foreign  departments  or  maintain  relations  with  correspondents 
abroad.  Letters  of  credit  issued  by  the  other  banks  would  have 
little  value  outside  of  the  United  States.  One  purpose  of  a 
letter  of  credit  ls  to  enable  the  beneficiary  to  sell  his  drafts, 
but  an  exporter  in  Yokoharpa  would  encounter  considerable 
difficulty  in  negotiating  drafts  dra^vn  under  a  letter  of  credit 
issued  by  a  Montana  or  Wyoming  bank.  This  problem  seldom 
confronts  the  holder  of  a  letter  issued  by  banks  of  Great  Britain. 
Japan  and  the  more  important  European  countries  where  the 
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financing  of  foreign  trade  has  been  concentrated  in  a  few  large 
banks  with  numerous  branches.  A  British  importer  desiring 
to  open  a  credit  simply  applies  to  the  local  branch  of  a  London 
bank,  and  as  he  is  usually  a  customer,  his  request  is  generally 
granted. 

American  banks  have  been  practically  forbidden  to  operate 
domestic  branches  and  so  in  the  United  States  a  system  of  small 
independent  banks  has  been  developed.  As  these  institutions  do 
not  operate  foreign  departments  of  th^ir  own,  the  problem  there- 
fore arises  how  an  American  importer  situated  in  the  interior 
can  obtain  a  letter  of  credit.  He  could,  of  course,  apply  di- 
rectly to  a  large  city  bank  but  it  would  not  have  any  knowledge 
of  his  credit  standing,  and  so  the  application  would  probably  be 
denied.  The  Federal  Reserve  Board,  realizing  these  difficulties, 
in  1921  suggested  a  possible  procedure  which  would  legally 
permit  an  inland  bank,  acting  in  behalf  of  its  customer,  to  open 
a  credit  with  its  city  correspondent  without  entering  into  an 
ultra  vires  transaction  or  one  beyond  its  legal  power.  The  Board 
proposed  the  following  arrangement :  ' '  The  New  York  corre- 
spondent agrees  as  agent  of  the  interior  bank  to  issue  a  letter 
of  credit  for  the  account  of  the  interior  bank's  customer,  the 
letter  to  be  issued  in  the  name  of  the  New  York  correspondent, 
but  in  issuing  it,  the  New  York  correspondent  is  acting,  as  a 
matter  of  fact,  as  agent  for  an  undisclosed  principal,  namely, 
the  interior  bank.  The  interior  bank's  name  will  not  appear  in 
the  letter  of  credit,  but  its  New  York  correspondent  may  look 
to  it  for  reimbursement  under  the  collateral  agency  agreement, 
not  conditionally  upon  the  failure  of  the  customer  to  put  the 
issuing  bank  in  funds  but  directly  and  unconditionally  as  the 
real  issuer  of  the  letter."  (Opinion  of  Federal  Reserve  Board, 
on  Authority  of  National  Banks  to  guaranty  letters  of  credit. 
Federal  Reserve  Bulletin,  April,  1921,  547.)  In  accordance  with 
this  suggestion,  the  city  bank  asks  the  inland  correspondent  to 
sign  instruments  authorizing  the  appointment  of  the  former  as 
the  agent  of  the  latter  (see  forms  6  and  7,  Appendix,  pages  206 
and  207). 

IV.  Operation  of  a  Credit  Opened  Through  an  Advising 
Bank. — Attention  has  thus  far  been  directed  to  the  operation 
of  a  dollar  and  a  sterling  credit  opened  by  an  American  bank 
whether  for  its  own  customer  or  for  an  interior  bank.    In  every 
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case  the  issuing  bank  dealt  directly  with  the  beneficiary.  As 
this  type  of  letter  is  issued  to  cover  a  shipment  of  goods  from 
abroad,  it  is  popularly  described  as  an  "import"  letter  of  credit. 
This  term  may  quite  properly  be  applied  from  the  viewpoint 
of  the  buyer,  but  on  the  other  hand,  to  the  seller  the  instrument 
is  really  an  export  letter  of  credit.  Every  import  of  goods  is  at 
the  same  time  an  export,  and  so  it  is  somewhat  misleading  to 
style  letters  of  credits  either  as  "import"  or  "export"  forms. 
Theoretically  there  is  only  one  kind  of  bank  credit  extended  to 
finance  movement  of  goods.  This  credit  may,  however,  be  evi- 
denced in  letters  of  various  forms.  As  explained  in  Chap.  Ill, 
a  bank  may  issue  its  own  letter,  or  may  open  the  credit  with  a 
foreign  correspondent  which  then  issues  the  letter.  The  opera- 
tion of  the  type  of  credit  is  about  the  same  as  described  above. 
A  somewhat  different  situation  arises  when  a  bank  requests  its 
correspondent  not  to  issue  its  own  credit  but  merely  advise  the 
credit  of  the  former  to  the  beneficiary. 

The  credit  may  be  irrevocable  by  the  issuing  but  unconfirmed 
by  the  advising  bank.  It  may  be  asked  to  add  its  confirmation 
to  the  credit  of  the  issuing  bank,  and  so  the  communication  ad- 
dressed to  the  beneficiarj'  informs  him  of  the  opening  of  a  con- 
firmed, irrevocable  credit.  The  communication  by  which  the 
notifying  bank  transmits  the  information  concerning  the  open- 
ing of  a  credit  to  the  beneficiary  is  often  called  a  letter  of  credit. 
It  is  really  not  a  letter  but  merely  an  advice  of  a  credit,  for  the 
credit  is  extended  not  by  the  notifying  bank  but  by  the  original 
opening  bank,  which  alone  can  issue  the  letter  of  credit.  While 
a  letter  of  credit  can  usually  be  issued  either  in  irrevocable  or 
revocable  form,  advices  can  be  written  as:  (1)  irrevocable  eon- 
firmed,  (2)  irrevocable  unconfirmed  and  (3)  revocable  uncon- 
firmed. Letters  of  credit  are  usually  irrevocable,  but  no  such 
generalization  can  be  applied  to  advices.  Letters  of  credit  are 
fairly  uniform  in  content,  but  advices  are  issued  in  confusing 
varieties. 

1.  Bequest  for  Advice. — Let  us  assume  that  the  British  Im- 
porting Co.  of  Liverpool  has  purchased  cotton  valued  at  £10,000 
from  the  American  Exporting  Co.  of  New  York.  The  latter 
insists  upon  an  irrevocable  letter  of  credit  confirmed  by  an 
American  bank,  and  so  the  British  Importing  Co.  requests  the 
T  Bank  of  London  to  arrange  for  this  type  of  credit.     As  the 
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two  banks  are  continually  engaged  in  mutual  business  relations, 
these  are  often  governed  by  a  formal  contract  or  agreement. 
This  agreement  in  a  general  way  describes  the  method  of  per- 
forming various  inter-bank  services,  including  the  opening  of 
credits.  While  an  agreement  prescribes  conditions  which  apply 
to  the  opening  of  all  credits,  it  cannot  specify  the  details.  These 
are  furnished  to  the  issuing  bank  in  the  form  of  a  telegraphic 
letter  of  credit.  In  the  illustration  under  consideration  the  Y 
Bank  of  London  sends  the  X  Bank  of  New  York  a  cablegram 
which  reads  somewhat  as  follows:  ''Have  opened  irrevocable 
credit  No.  1000  please  confirm  to  American  Exporting  Co. 
£10,000  three  months'  sight  drafts  on  ourselves  bills  of  lading 
consular  and  commercial  invoices,  insurance  policies,  No.  2  mid- 
dling cotton,  c.i.f.,  Liverpool  account  British  Importing  Co. 
credit  expires  March  first." 

In  order  to  correct  possible  errors  which  may  arise  in  cabling 
this  credit,  it  is  customary  for  the  requesting  bank  immediately 
to  send  the  issuing  bank  a  letter  which  reaffirms  all  the  facts 
already  stated  in  the  cablegram.    This  letter  may  read  as  follows : 

London,  England. 
X  Bank,  ■  Jan.  2,  1922. 

100  Nassau  Street, 
New  York,  N.  Y. 
Dear  Sirs: 

We  confirm  our  cable  of  Dec.  1,  1921,  opening  for  account  of 
British  Importing  Oo.  a  credit  in  favor  of  American  Exporting  Co.  for 
the  sum  of  (£10,000)  Ten  Thousand  Pounds  available  by  their  drafts 
on  us  at  three  (3)  months'  sight  accompanied  by  shippers'  invoices, 
certified  consular  invoice,  and  full  set  of  bills  of  lading  covering  the 
invoice  cost  of  cotton  No.  2  middling  to  be  shipped  from  New  York, 
ci.f.  Liverpool. 

This  credit  expires  March  1,  1922.  Please  negotiate  for  our  account 
all  drafts  presented  to  you  under  this  credit,  which  drafts  we  hereby 
agree  will  meet  with  due  honor  upon  presentation  to  us. 

"We  trust  you  will  have  notified  the  beneficiaries  of  the  terms  of  this 
credit  and  thanking  you  in  advance,  we  remain, 

Yours  very  truly, 

John  James,  for  Y  Bank  of  London. 

A  bank  may  also  ask  its  correspondent  to  confirm  a  credit  by 
debiting  the  former's  balance  to  the  amount  of  the  credit  and 
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setting  this  sum  aside  as  a  special  account  (see  forms  8,  9,  10). 
If  the  balance  proves  insufficient,  an  overdraft  may  be  allowed, 
and  so  the  foreign  bank  is  really  given  a  temporary  loan  until 
the  debit  can  be  overcome.  If  there  is  no  standing  agreement 
between  the  two  banks  or  no  provision  to  create  a  special  ac- 
count, and  if  a  confirmed  advice  is  issued,  then  the  advising 
bank  is  assuming  an  obligation  to  the  beneficiary  without  receiving 
security  or  cover.  The  issuing  of  an  uncovered  advice  is  the 
same  as  the  granting  of  an  unsecured  loan,  and  so  the  advising 
bank  must  first  determine  the  standing  of  the  applying  bank. 
This  judgment  may  be  based  on  the  latter 's  own  statement  of 
its  condition,  but  this  report  is  of  doubtful  value  in  these  days 
of  rapidly  fluctuating  exchange  rates.  The  quotations  of  a  bank's 
bills  in  the  open  market  are  good  expressions  of  local  opinion  on 
the  credit  standing  of  the  accepting  bank.  Information  may 
also  be  obtained  by  writing  to  other  institutions  and  requesting 
their  views  concerning  the  bank  under  consideration.  It  may  at 
times  be  regarded  as  a  safe  credit  risk  because  of  its  known 
affiliations  with  other  banks  of  international  reputation.  These 
are  sometimes  financially  interested  in  smaller  banks  and  the 
former  act  practically  as  endorsers  of  the  obligations  of  the 
latter. 

:2.  Forwarding  of  Advice. — If  the  request  to  advise  a  credit 
is  accepted,  it  is  then  communicated  to  the  benefieiaiy  by  letter 
or  telegram  (see  forms  11  and  12).  The  original  letter  of  advice 
is  sent  to  the  beneficiarj^  and  several  copies  are  also  made.  The 
notifying  bank  retains  copies  for  its  general  files  and  credit  de- 
partment, and  sends  another  copy  to  the  foreign  bank  which  has 
requested  the  advice  of  the  credit.  This  institution  is  thus  able 
to  see  the  exact  form  of  the  notification  given  to  the  beneficiarj', 
and  if  errors  have  arisen,  they  can  be  quicklj'^  rectified  by  cabling 
the  corrections  to  the  credit-advising  bank. 

It  frequently  happens  that  a  bank  forwarding  the  notification 
of  a  credit  is  asked  by  its  correspondent  to  make  alterations  in 
the  terms  of  the  credit,  such  as  extending  the  date  of  expiration, 
increasing  the  amount,  changing  the  terms  of  the  drafts  or  mod- 
ifying the  clauses  of  insurance.  Upon  receiving  such  instruc- 
tions, the  bank  notifies  the  beneficiary  of  the  amendments  and 
also  informs  its  correspondent  abroad  whether  or  not  its  instruc- 
tions have  been  followed.     If  the  original  terms  of  the  credit. 
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or  the  later  alterations,  are  unsatisfactory  to  the  beneficiary  h6 
is  usually  told  to  reconcile  these  matters  before  he  prepares 
his  shipment.  The  beneficiary  may  bring  the  matter  to  the  at- 
tention of  the  domestic  advising  bank,  but  it  usually  is  unwilling 
to  undertake  these  adjustments  and  prefers  to  have  them  settled 
Hiirectly  between  the  beneficiary  and  his  customer.  He  will  then 
■ask  the  foreign  bank  which  has  Opened  the  credit  to  instruct  its 
^correspondent  to  notify  the  beneficiary  of  the  final  amendments. 
*$.  'Presenting  of  Documents. — The  exporter  may  be  either  a 
merchant  or  a  manufacturer  and  so  he  either  assembles  the  goods 
or  converts  them  into  finished  form.  When  he  has  filled  the 
order  and  is  ready  to  make  shipment,  he  then  presents  the  docu- 
ments evidencing  ownership  of  the  goods  to  the  bank  in  order 
to  obtain  payment  or  acceptance  of  his  draft.  He  may  present 
his  documents  directly  at  the  window  of  the  export  credit  depart- 
ment of  the  bank,  but  if  there  is  no  need  for  haste  the  documents 
can  be  sent  by  mail  directly  to  the  bank  which  is  to  honor  the 
drafts.  The  exporting  house  can  also  deliver  these  documents 
to  its  own  bank  which  in  turn  presents  them  to  the  drawee  bank. 
For  example,  the  American  Cotton  Exporting  Co.  conducts  a 
branch  office  in  New  Orleans  and  gives  its  documents  and  drafts 
to  the  A  Trust  Co.  of  New  Orleans  which  in  turn  sends  them  to 
its  New  York  correspondent,  the  B  Trust  Co.,  which  dispatches 
a  messenger  with  the  documents  to  the  X  Bank.  This  institution 
gives  a  receipt  for  the  documents,  as  it  will  not  make  payment 
until  it  is  certain  that  the  documents  are  drawn  in  compliance 
with  the  terms  of  the  credit.  Each  document  is  carefully  ex- 
amined by  one  or  more  "checkers"  who  must  be  familiar  with 
the  principles  governing  bills  of  lading  and  policies  of  insurance. 
An  error  on  the  part  of  these  checkers  may  prove  costly  to  the 
bank,  for  if  it  makes  payment  to  the  exporter  on  documents 
which  are  not  in  conformity  with  the  conditions  of  the  credit,  the 
foreign  buyer  or  his  bank  may  reject  the  shipment  and  refuse 
to  reimburse  the  negotiating  bank  for  its  outlays.  In  view  of 
these  contingencies,  the  negotiating  bank  will  reject  defective 
documents  and  return  them  with  a  memorandum  describing  the 
irregularities  which  have  caused  the  rejection.  If  these  irregu- 
larities, known  as  "exceptions,"  are  unimportant  or  if  the  bene- 
ficiary is  a  depositor  and  of  satisfactory  credit  standing,  the  bank 
may  accept  the  documents  notwithstanding  their  defects.     In 
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this  event  the  bank  requires  the  exporter  to  sign  a  docxunent 
known  as  a  "  guarantee ' '  which  may  read  as  follows : 

The  X  Baxk  op  New  York, 

100  Nassau  Street, 
New  York,  N.  Y. 
Dear  Sirs: 

In  consideration  of  your  paying  to  the  undersigned,  at  the  request  of 
the  undersigned,  the  sum  of  £10,000  under  your  advice  of  credit 
No.  1000  opened  hy  Y  Bank  of  London,  for  account  of  British  Im- 
porting Co.,  such  payment  being  not  strictly  within  the  terms  of  such 
credit,  the  undersigned  herebj'^  agrees  to  indemnify  you  against  any 
loss  or  damage  whatsoever  by  reason  of  such  payment,  and  further 
agrees  at  any  time  on  demand  to  repay  you  at  your  office,  100  Nassau 
Street,  New  York  City,  the  said  amount,  or  such  part  thereof  as  you 
may  recpiest,  with  interest  at  6  per  cent  per  annum  from  the  date  hereof, 
together  with  any  expense  which  you  may  incur  in  connection  therewith. 

Respectfully    youi-s, 
JoHX  JoxES.  for  American  Exporting  Co. 

Later,  if  the  importer  is  unwilling  to  accept  the  goods  because 
of  their  discrepancies  and  refuses  to  make  payment  to  the  nego- 
tiating bank,  it  can  then  obtain  reimbursement  from  the  exporter 
for  the  amount  of  the  draft,  loss  of  interest  on  the  bill  and  any 
other  expenses  which  may  thereby  have  arisen.  But  if  the  foreign 
buyer  agrees  to  waive  the  irregularities  in  the  documents  and 
accept  them,  the  foreign  correspondent  cables  or  writes  its  own 
approval  of  the  payment  made  by  the  American  bank  which  in 
turn  releas&s  the  exporter  from  his  guarantee.  The  transaction 
is  then  finally  closed  by  canceling  the  above  letter  of  guarantee 
which  the  exporter  has  signed. 

The  exporter  may  be  required  to  tender  documents  evidencing 
the  location  of  the  merchandise  at  various  stages  in  its  movement 
to  the  buyer.  The  beneficiary'  is  sometimes  asked  to  produce 
merely  railroad  bills  of  lading  e^^dencing  the  movement  of  the 
goods  from  the  interior  to  the  sea  board  where  a  forwarding 
agent  makes  provision  for  delivery  to  the  steamship  company. 

At  times  the  beneficiary-  must  not  only  care  for  the  shipment 
of  the  goods  by  rail  to  the  port  but  also  for  their  storage  in  a 
warehouse  where  they  remain  until  transferred  to  a  steamer. 
Goods  must  thus  be  temporarily  stored  when  consigned  to  ports 
at  which  vessels  do  not  make  regular  calls.     Under  abnormal 
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conditions,  such  as  government  embargo,  freight  congestion, 
labor  disturbance  or  state  of  war,  banks  are  usually  instructed 
to  pay  the  beneficiaries  on  their  presentation  of  receipts,  attest- 
ing to  the  storage  of  goods  in  satisfactory  warehouses.  While 
the  drafts  of  the  exporter  may  thus  be  honored  on  the  delivery 
either  of  railroad  bills  of  lading  or  warehouse  receipts,  most 
credits  are  available  only  upon  presentation  of  bills  of  lading 
indicating  that  the  goods  have  been  delivered  to  the  steamship 
company  or  actually  placed  on  board  a  vessel. 

V.  Operation  of  Credits  Which  May  Be  Canceled. — In  this 
chapter,  it  has  thus  far  been  assumed  that  the  credits  could  not  be 
canceled.  In  Chap.  Ill  reference  was  made  to  credits  which 
could  be  rescinded,  and  it  was  there  noted  that  a  bank  may  issue 
a  letter  of  credit  which  is  revocable.  As  a  matter  of  practice 
such  letters  are  seldom  used  and  some  banks  refuse  absolutely 
to  issue  them.  When  a  credit  is  advised  through  a  second  bank, 
this  institution  may  or  may  not  add  its  guaranty  of  payment 
to  the  beneficiary  and  so  the  letter  of  advice  is  confirmed  or 
unconfirmed.  As  a  large  proportion  of  these  advices  are  uncon- 
firmed, they  must  be  given  further  consideration.  In  advising 
a  beneficiary  of  an  unconfirmed  credit,  the  notifying  bank  must 
word  its  communication  with  the  utmost  care.  An  examination 
of  the  advices  of  American  banks  discloses  the  use  of  the  follow- 
ing expressions: 

1.  In  advising  you  that  this  credit  has  been  opened  we  are  acting 
as  the  representatives  of  our  foreign  correspondents  and  do  not  assume 
any  responsibility  for  its  continuance. 

2.  Please  note  that  this  is  an  unconfirmed  credit  and  is  consequently 
subject  to  modification  or  cancellation. 

3.  As  this  is  an  unconfirmed  credit,  it  is  subject  to  cancellation  at 
any  time,  with  or  without  notice  to  you. 

4.  We  have  no  authority  from  our  clients  to  confirm  this  credit  or 
to  guarantee  the  acceptance  (payment  of  drafts  drawn  against  it).  The 
credit  is  therefore  subject  to  cancellation  without  notice. 

5.  Kindly  note  that  this  is  not  a  confinned  credit,  and  is  conse- 
quently revocable  at  any  time,  either  by  the  parties  gi'anting  the  credit, 
or  by  ourselves  imder  certain  conditions. 

6.  In  the  absence  of  any  statement  to  the  contrar^^,  the  —  Bank 
assumes  no  obligation  whatsoever,  even  if  all  the  conditions  of  the 
credit  have  been  complied  with. 
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In  general  the  advising  bank  seeks  to  express  the  thought  that 
it  is  acting  merely  as  agent  of  the  bank  issuing  the  credit  and 
that  no  obligation  has  been  assumed  by  the  adviser  (see  form 
13).  The  advice  also  contains  the  statement  that  the  offer  of  the 
advising  bank  to  negotiate  the  drafts  of  the  beneficiary  is  sub- 
ject to  cancellation.  The  question  now  arises :  At  what  particu- 
lar point  of  time  may  a  bank  cancel  an  unconfirmed  advice  ?  The 
views  of  exporters  and  bankers  were  obtained  by  the  author  in 
his  study  for  the  Federal  Reserve  Board  and  these  opinions 
placed  the  exact  time  of  cancellation  at  the  following  successive 
stages  in  the  course  of  a  shipment : 

a.  completion  of  manufacture  of  the  goods 

b.  delivery  of  goods  to  a  carrier  as  evidenced  by  railroad  or  ocean  bills 
of  lading 

c.  presentation  of  these  dociunents  at  the  office  of  the  notifying  bank 

d.  negotiation  of  the  beneficiary's  drafts  by  the  bank 

e.  payment  of  drafts  by  credit-issuing  bank  abroad 

a.  It  is  sometimes  contended  that  if  a  seller  has  already  manu- 
factured specialized  goods  which  cannot  well  be  sold  in  the  mar- 
ket, the  credit  can  no  longer  be  canceled.  In  answering  this 
argument  the  banks  reply  that  the  seller  must  run  this  risk  if 
he  accepts  a  revocable  credit. 

b.  Many  exporters  feel  that  delivery  of  their  goods  to  the 
carrier,  whether  railroad  or  steamship  company,  and  the  holding 
of  the  documents  specified  by  the  letter  of  advice,  should  be  re- 
garded as  the  fulfillment  of  the  contract  on  their  part  and  the 
termination  of  the  bank's  right  of  cancellation. 

c.  ;Many  exporters  are  willing  to  concede  that  a  bank  may 
cancel  its  advice  at  any  of  the  two  points  mentioned  above,  but 
insist  that  once  they  present  the  proper  documents  over  the 
counter  of  the  advising  bank,  it  can  no  longer  rescind  its  obli- 
gation. 

d.  Banks,  on  the  other  hand,  usually  maintain  that  they  may 
cancel  an  unconfirmed  advice  at  any  time  before  they  have  nego- 
tiated the  drafts  of  the  beneficiary.  Banks  which  hold  this  view 
insert  in  the  advice  to  the  beneficiary  the  expression  that  "the 
credit  may  be  canceled  with  or  without  giving  notice."  The 
issue  of  whether  or  not  a  written  notice  of  cancellation  must  be 
given  will  determine  the  exact  time  when  the  order  becomes 
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effective.  If  notice  is  required,  then  a  credit  may  not  be  can- 
celed when  once  the  beneficiary  tenders  to  the  bank  documents 
which  are  in  compliance  with  the  terms  of  the  advice.  If,  on 
the  other  hand,  the  beneficiary  is  not  entitled  to  a  written  notice, 
the  bank  may  then  avail  itself  of  the  right  of  revocation  at  any 
time  before  it  has  negotiated  the  drafts  of  the  beneficiary.  British 
courts  have  decided  that  a  bank  is  not  compelled  to  give  such 
notice,  but  American  courts  have  not  as  yet  expressed  an  opinion 
on  this  question. 

e.  It  is  held  by  some  banks  that  cancellation  may  be  exercised 
by  a  negotiating  bank  at  any  time  until  final  payment  is  made 
by  the  credit-issuing  bank.  This  statement  is  the  equivalent 
of  maintaining  that  the  negotiating  bank  has  a  claim  or  recourse 
on  the  beneficiary.  Under  the  Negotiable  Instruments  Law,  a 
bona-fide  holder  of  a  bill,  as,  for  example,  a  negotiating  bank, 
has  recourse  on  the  drawer  (the  beneficiary)  if  the  drawee  (the 
foreign  bank)  refuses  payment.  Many  exporters  are  under  the 
impression  that  their  liability  ceases  when  once  a  bank  has  nego- 
tiated drafts  drawn  under  irrevocable  or  revocable  letters  of 
credit  issued  by  another  bank.  This  position  is  at  variance  with 
the  law  of  negotiable  instruments  which  recognizes  the  negotiat- 
ing bank 's  right  of  recourse  on  the  drawer  of  the  draft. 

In  the  above  case  it  has  been  assumed  that  the  advice  to  the 
beneficiary  has  instructed  him  to  draw  his  drafts  on  the  foreign 
issuing  bank  and  has  notified  him  that  these  bills  would  be  nego- 
tiated. This  advice  may  also  direct  the  beneficiary  to  draw  his 
drafts  on  the  advising  bank,  but  this  alteration  in  no  way  changes 
the  liability  of  the  drawer.  If  he  draws  a  sight  draft  on  the 
advising  bank  which  pays  it,  then  obviously  all  liability  ceases. 
If,  however,  tlie  beneficiary,  acting  under  the  terms  of  the  credit, 
draws  a  time  draft,  of,  say,  90  days,  on  the  American  bank  which 
accepts  it,  the  drawer  is  liable  to  any  holder  until  the  accepting 
bank  has  paid  the  draft.  But  this  liability  only  arises  if  the 
accepting  bank  becomes  insolvent,  and  so  if  the  bill  is  drawn 
on  a  strong  institution,  the  possibility  of  the  drawer  being  called 
upon  to  make  reimbursement  is  so  remote  that  the  question  of 
recourse  has  no  practical  interest.  A  drawer  of  a  draft  under 
a  credit  may  remove  even  this  extreme  contingent  liability  by 
placing  on  the  draft  the  expression  "Drawn  without  recourse." 
However,  banks  are  unwilling  to  accept  such  bills,  since  they  are 
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ineligible  for  rediscount  at  a  Federal  Keserve  Bank  and  so  can- 
not well  be  sold  in  the  open  market. 

VI.  Expiration  of  a  Credit. — A  continual  source  of  contro- 
versy between  merchants  and  bankers  has  been  the  expiration 
date  of  a  credit,  and  so  it  must  be  carefully  defined  in  the  letter 
to  the  beneficiary.  Credit  letters  and  advices  of  American  banks 
contain  the  following  variety  of  expressions : 
1.    Date  of  Credit. 

a.  "Expiration  date." 

b.  "Available  until." 

c.  "This    credit  becomes   void   if   not   used   on   or   be- 

fore   " 

5.    Date  of  Draft. 

a.  "Draft    under    this    credit    must    be    drawn    prior 

to " 

b.  "Draft  under  this  credit  must  be  drawn  and  nego- 

tiated prior  to ' ' 

3.  Date  of  Bill  of  Lading. 

"Bill  of  lading  must  be  dated  on  or  before " 

4.  Date  of  Credit  and  Draft. 

"This    credit    expires    Your   draft    must   be 

negotiated  on  or  before  this  date. ' ' 

5.  Date  of  Shipment  and  Draft. 

"Shipment  must  be  completed  and  draft  negotiated  on 
or  before " 

6.  Bill  of  Lading  and  Draff. 

'  *  Bill  of  lading  must  be  dated  not  later  than  

and  draft  must  be  negotiated  not  later  than " 

The  first  type  which  merely  states  that  the  credit  terminates 
on  a  certain  day,  raises  the  question  of  where  this  expiration 
actually  occurs.  Does  the  credit  expire  at  the  office  of  the  nego- 
tiating bank  or  of  the  credit-issuing  bank?  For  example,  the 
credit  of  the  X  Bank  issued  reads,  "Available  until  April  first," 
can  this  expression  be  interpreted  to  mean  that  the  bene- 
ficiary may  sell  his  draft  to  a  negotiating  bank  until  this  date, 
or  does  it  indicate  the  time  limit  within  which  the  drafts  must 
be  presented  to  the  issuing  bank?  Some  banks  give  a  partial 
answer  to  this  question  by  describing  their  credits  a.s  ' '  Expiring 
in  New  York"  on  a  certain  date  before  which  both  drafts  and 
documents  must  be  presented  at  the  office  of  the  credit-issuing 
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bank.  This  view  is  supported  by  the  buyer  who  thus  receives 
a  guarantee  that  the  goods,  or  at  least  the  shipping  documents, 
will  be  delivered  to  him  before  a  specified  date.  On  the  other 
hand,  the  seller  is  always  desirous  of  extending  the  duration  of 
the  credit  as  long  as  possible  and  so  he  would  naturally  insist 
that  the  credit  expires  at  the  place  of  negotiation. 

Form  2A  which  fixes  the  expiration  of  the  credit  at  the 
drawing  of  the  draft  by  the  beneficiary  does  not  fully  protect 
the  interests  of  the  issuing  bank,  since  the  beneficiary  is  able 
to  post-date  his  draft  to  a  time  before  the  actual  expiration  of 
the  credit.  Form  2B  overcomes  this  defect  by  compelling  the 
beneficiary  not  alone  to  draw  but  also  negotiate  the  draft  on  or 
before  a  certain  date.  Forms  4,  5,  6,  are  even  more  satisfactory 
from  the  standpoint  of  the  importer,  since  they  combine  the 
date  of  the  negotiation  of  the  draft  with  the  date  of  the  credit, 
of  the  shipment  and  of  the  bill  of  lading,  respectively. 

Several  regulations  adopted  by  the  Commercial  Credit  Con- 
ference have  particular  reference  to  the  subject  of  the  expira- 
tion date  for  payment.  When,  for  example,  a  credit  is  said  to 
be  available  "until  April  first,"  or  "expires  on  April  first,"  or 
when  similar  expressions  are  employed,  they  are  regarded  as 
including  and  not  excluding  the  day  mentioned  in  the  credit. 
Thus  the  credit  given  above  continues  not  until  March  31  but 
until  April  1  inclusive.  When  an  expiration  date  happens  to 
fall  on  a  Sunday,  or  a  legal  holiday,  this  date  is  extended  to  the 
next  business  day.  The  holiday  must  of  course  occur  in  the 
locality  of  the  credit-advising  bank  and  not  in  the  country  of 
the  foreign  correspondent  which  has  opened  the  credit. 

A  question  arises  when  a  foreign  bank  cables  its  American 
correspondent  to  extend  the  date  of  credit.  But  suppose  the 
original  letter  is  so  worded  that  the  expiration  date  of  the  credit 
is  combined  with  the  date  of  the  bill  of  lading  or  of  the  ship- 
ment, as:  "This  credit  expires  on  May  1,  on  or  before  which 
shipment  must  be  completed."  Does  the  extension  of  the  credit 
also  imply  that  the  date  of  the  bill  of  lading  or  of  the  shipment 
may  likewise  be  postponed  ?  The  Commercial  Credit  Conference 
has  ruled  that,  in  absence  of  any  instructions  from  the  foreign 
bank,  American  banks  will  interpret  this  extension  to  apply  also 
to  shipment  as  evidenced  in  the  bill  of  lading  (see  Rule  B4). 


CHAPTER  Y 
TRAVELER'S  LETTERS  OF  CREDIT 

The  letter  of  credit  has  thus  far  been  considered  solely  as  an 
instrument  for  facilitating  the  import  and  export  of  merchan- 
dise. In  addition  to  the  commercial  letter  of  credit,  there  is 
another  instrument  known  as  the  traveler's  letter  of  credit 
which,  as  the  name  implies,  serves  as  a  means  of  furnishing  the 
holder  with  funds  at  various  places  on  a  journey.  The  com- 
mercial and  traveler's  letters  of  credit  have  certain  features  in 
common,  and  are  often  taken  one  for  the  other.  In  order  to 
draw  a  clear  distinction  between  these  two  instruments,  this 
chapter  will  explain  the  meaning  and  classification  of  the  trav- 
eler's letter  of  credit,  the  parties  involved,  and  the  methods  of 
opening  and  using  it.  Throughout  the  study  traveler's  and 
commercial  letters  will  be  compared  for  points  of  similarity  and 
difference. 

I.  Meaning. — Assuming  that  a  tourist  is  setting  forth  on  a 
trip  to  Europe,  let  us  trace  the  various  ways  in  which  he  may 
finance  his  journey  which  he  estimates  will  cost  him  about 
$5,000.  He  may  draw  this  amount  from  his  bank  in  cash,  either 
in  dollars  or  in  the  currencies  of  the  countries  which  he  intends  to 
visit,  and  carrj'  it  with  him  on  his  trip.  In  so  doing,  however, 
he  incurs  the  risk  of  losing  it  or  having  it  stolen.  In  order  to 
avoid  this  possibility  he  may  maintain  the  $5,000  as  a  deposit 
with  his  New  York  bank  and  simply  draw  cheeks  against  the 
amount.  But  here  again  he  would  probably  encounter  difficulties 
in  having  these  checks  cashed  in  a  foreign  country  where  he 
could  not  well  prove  either  hLs  identity,  the  genuineness  of  his 
signature  or  the  amount  of  his  balance  as  credited  with  the  bank. 
These  difficulties  are  overcome  by  the  use  of  the  traveler's  letter 
of  credit.  In  this  document  a  bank  formally  .states  that  the 
traveler  is  authorized  to  draw  on  it,  or  on  a  foreign  correspond- 
ent or  a  branch,  sight  drafts  which  one  or  more  of  its  correspond- 
ents or  branches  will  freely  purchase  with  the  full  assurance  that 
these  drafts  will  be  paid  when  presented  at  the  drawee  bank. 

57 


58  FOREIGN  COMMERCIAL  CREDITS 

II.  Classification. — The  classification  of  the  traveler's  letter 
of  credit  is  less  complicated  than  that  of  the  commercial  letter 
of  credit.  The  former  does  not  involve  the  shipment  of  merchan- 
dise, and  so  payment  of  the  drafts  is  not  conditioned  upon  the 
presentation  of  any  bills  of  lading  or  commercial  invoices.  Con- 
sequently the  traveler's  letter  of  credit  is  never  documentary 
but  always  clean  in  the  sense  that  it  authorizes  the  drawing  of 
drafts  unconditionally.  These,  moreover,  are  never  time  but 
always  sight  drafts,  and  so  a  traveler's  letter  represents  not  an 
acceptance  but  a  cash  credit.  A  traveler's  letter  of  credit  can- 
not be  transferred,  for  it  can  be  availed  of  only  by  the  bene- 
ficiary himself.  No  advantage  would  be  derived  from  a  trans- 
ferable traveler's  letter  of  credit  for,  under  the  ordinary  form, 
the  holder  is  able  freely  to  deliver  any  part  of  the  credit  to 
another  person  hy  merely  drawing  a  draft  for  this  amount  and, 
upon  receiving  the  cash,  simply  giving  it  to  the  other  party. 

Traveler's  letters  of  credit  cannot  well  be  grouped  on  the  basis 
of  conditions  as  to  cancellation,  for  the  party  opening  the  credit 
is  at  the  same  time  the  beneficiary  or  closely  associated  with  him. 
A  traveler's  letter  of  credit  can  be  canceled  by  no  one  but  the 
beneficiary  himself,  and  he  would  take  this  action  only  if  he  no 
longer  desired  to  avail  himself  of  the  credit,  or  if  he  desired 
to  prevent  its  misuse  by  someone  who  may  have  wrongfully 
come  into  possession  of  it.  There  is  little  need  of  classifying 
traveler's  letters  of  credit  according  to  place,  for  they  are  used 
mainly  by  persons  traveling  in  foreign  countries.  For  a  trip 
within  the  United  States  the  ordinary  check,  or  the  traveler's 
check,  is  sufficient  to  meet  all  necessary  disbursements.  In  short, 
traveler's  letters  evidence  clean,  cash,  non-transferable,  foreign 
credits. 

Traveler's  letters  of  credit  may  well  be  grouped  according 
to  the  currency  in  which  the  drafts  are  drawn.  The  New  York 
bank  may  issue  the  letter  in  dollars  and  so  the  drafts  are  drawn 
on  the  bank  itself.  In  the  case  of  a  sterling  credit,  the  drafts 
are  drawn  on  a  correspondent  bank  or  branch  office  located  in 
London.  In  like  manner,  credits  may  authorize  payment  in 
francs  or  marks. 

The  method  of  negotiation  also  determines  the  classification 
of  the  traveler's  letter  of  credit.  The  issuing  bank  may  address 
the  letter  of  credit  to  l)ut  one  bank,  Avhich  alone  has  the  right 
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to  negotiate  the  drafts  of  the  beneficiary.  This  type  is  known 
as  the  "specially  advised"  letter  of  credit.  Most  letters  of 
credit  are  "circular*'  in  the  sense  that  they  are  addressed  in 
general  to  correspondent  banks  all  of  whom  may  cash  the  drafts 
of  the  beneficiary. 

III.  Parties. — A  firm  may  open  a  traveler's  letter  of  credit 
in  favor  of  a  .salesman  or  representative  who  is  going  abroad., 
^lore  usually  the  prospective  traveler  opens  the  credit  for  him- 
self, and  so  the  opener  is  at  the  same  time  the  benefieiarj'  of  the 
credit.  The  other  parties  to  a  traveler's  letter  of  credit  are  in 
about  the  same  relation  to  one  another  as  in  the  case  of  a  com- 
mercial letter  of  credit.  In  the  first  place  the  bank  issuing  the 
letter  of  credit  usually  authorizes  the  beneficiary  to  draw  the 
drafts  on  the  bank  itself,  as  in  the  case  of  a  New  York  institu- 
tion issuing  a  credit  in  dollars.  If  the  letter  of  credit  calls  for 
pa^'ment  in  pounds  sterling  or  in  some  other  foreign  currency, 
the  drafts  are  then  drawn  on  an  institution  other  than  the  issu- 
ing bank.  An  exception  arises  where  a  bank  is  able  to  authorize 
drawings  on  one  of  its  own  branches  located  in  London,  Paris 
or  Berlin.  The  traveler's  letter  of  credit  necessarily  involves  a 
negotiator  who  purchases  tiie  drafts  of  the  beneficiary.  The 
parties  to  a  traveler's  letter  of  credit  therefore  are  (a)  opener 
and  beneficiary,  (b)  issuer,  (c)  drawee,  and  (d)  negotiator. 

IV.  Direct  Opening  of  Credit. — A  tourist  desiring  a  travel- 
er's letter  of  credit  applies  to  a  bank  in  much  the  same  manner 
as  in  requesting  a  commercial  letter.  The  applicant  fills  out  a 
blank  form  which  calls  for  such  information  as  name  of  bene- 
ficiary, amount  of  credit,  date  of  expiration,  and  terms  of  pay- 
ment. In  the  case  of  a  "cash"  credit,  the  applicant  pays  in 
money  or  by  check  for  the  total  amount  of  the  credit  if  in 
dollars;  or,  if  in  foreign  currency,  for  the  equivalent  in  dollars 
at  the  current  selling  rate  of  exchange  for  bankers'  checks  on 
London,  Paris  or  Berlin.  The  entire  transaction  can  be  com- 
pared to  the  depositing  of  cash  by  the  customer  who  in  re- 
turn receives  credit  for  the  amount  on  the  books  of  the  bank. 
Against  this  deposit  credit  the  customer  has  the  right  to 
draw  drafts.  Deposit  credit  in  domestic  bank  operation  can  be 
created  not  only  by  the  customer  leaving  cash  with  the 
bank,  but  also  by  the  bank  extending  credit  in  making  a  loan 
to  the  customer.     Likewise,  a  traveler's  letter  of  credit  may 
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be  the  result  of  a  procedure  which  is  quite  similar  to  a  loan 
by  the  bank,  as  in  the  case  of  a  "guaranteed"  letter. 
In  this  type,  the  issuing  bank  does  not  receive  payment  from 
the  opener  for  the  full  amount  of  the  credit  but  obtains  reim- 
bursement only  as  it  pays  the  drafts  drawn  by  the  traveler  and 
presented  by  the  negotiating  bank.  As  a  loan  may  be  either 
secured  or  unsecured,  so  a  guaranteed  credit  may  be  based  in 
the  one  case  on  collateral  and  in  the  other  on  a  mere  promise 
of  the  applicant  to  place  the  bank  in  funds  when  the  occasion 
for  doing  so  arises.  While  in  the  case  of  a  cash  credit  a  simple 
application  is  sufficient;  for  a  "guaranteed"  credit  it  is  neces- 
sary for  the  applicant  to  sign  an  agreement.  By  the  terms  of 
this  contract,  the  applicant  agrees  to  repay  the  bank  for  all  its 
disbursements  under  the  letter  of  credit,  and  to  assure  the  per- 
formance of  his  obligation  he  pledges  certain  approved  security, 
such  as  marketable  stocks  and  bonds.  He  agrees  to  maintain 
these  securities  at  a  sufficient  margin  above  the  amount  of  the 
credit  and,  in  the  case  of  depreciation,  to  furnish  additional 
collateral. 

A  "guaranteed"  traveler's  credit,  as  mentioned  above,  may 
also  be  unsecured,  as  when  it  is  based  merely  on  the  written 
pledge  of  the  beneficiary  that  he  will  reimburse  the  bank  for 
all  its  outlays.  A  request  for  this  type  of  a  traveler's  credit  is 
considered  in  the  same  manner  as  an  application  for  an  unse- 
cured loan,  and  it  is  necessary  for  the  credit  department  first 
to  determine  the  applicant's  standing.  If  it  is  satisfactory,  he 
is  given  the  credit  on  signing  an  agreement  or  guaranty. 

V.  Indirect  Opening  of  Credit. — Thousands  of  small  banks 
throughout  the  United  States  have  so  little  foreign  business 
within  the  year  that  it  is  not  worth  their  while  to  maintain  cor- 
respondent relations  abroad.  These  banks  are  therefore  unable 
to  issue  traveler's  letters  of  credit  directly,  but  they  perform 
this  operation  indirectly  through  a  city  correspondent  with  es- 
tablished connections  in  foreign  countries.  The  city  correspond- 
ent supplies  the  interior  bank  with  a  batch  of  letters  all  ready 
for  use  on  the  strength  of  a  trust  receipt  signed  by  the  latter 
institution.  In  this  agreement  the  interior  bank  acknowledges 
the  receipt  of  the  letters  and  promises  to  assume  full  responsi- 
bility for  these  instruments.  The  city  bank  usually  protects 
itself  against  over-issue  by  writing  upon  each  letter  of  credit  the 
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statement  that  the  amount  must  not  exceed  a  certain  maximum 
limit,  say  about  $2,500.  "Whenever  the  interior  bank  issues  a 
letter  of  credit  on  the  request  of  a  local  customer,  it  immediately 
adWses  the  city  correspondent  and  forwards  specimen  signatures 
of  the  prospective  traveler. 

VI.  Form  of  Letter. — Traveler's  letters  are  issued  by  banks 
in  forms  which  are  somewhat  varied,  but  they  do  not  present 
the  same  lack  of  uniformity  to  be  found  in  commercial  letters 
of  credit.  As  indicated  above,  the  traveler's  letter  contains  a 
request  that  the  drafts  of  the  beneficiary  be  cashed  and  an  under- 
taking that  these  bills  will  be  honored  by  the  issuing  bank.  The 
letter  is  sometimes  printed  as  a  large  folder  which  contains  a 
list  of  the  bank's  correspondents  who  will  cash  the  drafts  of  the 
beneficiary.  At  times  a  specimen  of  his  signature  also  appears 
in  the  lower  left-hand  comer  of  the  letter  as  a  means  of  enabling 
the  negotiating  bank  to  identify  the  handwriting  of  the  true 
beneficiary  of  the  drafts.  This  type  is  quite  convenient,  furnish- 
ing a  complete  document,  including  the  letter  of  credit,  the  list 
of  correspondents  and  the  signature  of  the  beneficiary.  On  the 
other  hand,  this  form  is  quite  open  to  misuse,  for  if  it  falls  into 
the  hands  of  the  wrong  party,  he  may  imitate  the  signature 
found  on  the  letter,  and  present  it  together  with  forged  drafts 
to  one  of  the  correspondents  whose  names  appear  on  the  attached 
list.  In  order  to  reduce  the  possibilities  of  fraud,  banks  gen- 
erally issue  a  separate  card  of  identification,  or  "letter  of  indi- 
cation" as  it  is  called,  containing  the  signature  of  the  beneficiary 
and  the  list  of  correspondent  banks.  This  document  may  be  in 
the  form  of  a  large  folder  or  a  small  booklet.  The  beneficiary 
is  asked  immediately  to  sign  his  name,  and  is  advised  to  carry 
the  letter  of  indication  separate  from  the  letter  of  credit  proper. 
Since  one  instrument  is  the  complement  of  the  other  and  since 
both  are  necessary  to  enable  the  holder  to  negotiate  drafts,  the 
possession  of  either  one  alone  by  the  wrong  party  would  not 
allow  the  fraudulent  cashing  of  drafts.  The  reverse  side  of  the 
letter  provides  space  in  which  the  negotiating  bank  enters  such 
details  as  date  when  the  drafts  are  paid,  by  whom  they  are  paid, 
and  the  amount  in  words  and  in  figures.  These  entries  are  es- 
sential in  order  to  prevent  the  beneficiary  from  drawing  drafts 
in  excess  of  the  total  amount  of  the  credit. 

VII.  Operation  of  a  Traveler's  Credit. — The  traveler  arrives 
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in  Paris  where  he  finds  himself  in  need  of  funds.  He  refers 
to  the  list  of  foreign  correspondents  and  selects  one  located  in 
Paris.  He  goes  to  this  banker,  exhibits  his  letter  of  credit  and 
requests  the  payment  of  say  $200.  The  banker  then  fills  out  a 
draft  for  this  amount  on  the  American  bank  which  has  opened 
the  credit,  and  has  the  beneficiary  sign  it.  His  signature  is  com- 
pared with  the  letter  of  indication,  and  if  satisfied  as  to  the  au- 
thenticity of  the  writing,  the  foreign  banker  buys  the  draft.  The 
banker  thus  receives  dollar  exchange  and  gives  the  beneficiary 
the  equivalent  in  francs.  This  conversion  is  made  by  the  banker 
on  the  basis  of  his  buying  rate  on  that  day  for  dollar  sight  drafts 
on  New  York.  The  negotiating  banker  endorses  the  necessary 
details  on  the  reverse  side  of  the  letter  and  returns  it  to  the 
traveler.  The  draft  is  then  sent  to  a  New  York  correspondent 
which  in  turn  presents  it  to  the  drawee  bank  for  payment.  Fre- 
quently the  negotiating  bank  sends  the  draft  directly  to  the 
issuer  of  the  letter,  especially  when  the  two  institutions  stand 
in  relation  of  branch  to  home  office. 

A  somewhat  different  procedure  is  followed  in  the  operation 
of  a  sterling  credit.  In  issuing  this  form  of  credit,  the  Ameri- 
can bank  specifies  in  the  traveler's  letter  of  credit  the  name  of 
its  London  correspondent  on  whom  drafts  are  to  be  drawn.  The 
American  bank,  on  issuing  a  sterling  credit,  sends  its  British 
correspondent  specimens  of  the  beneficiary's  signature.  The 
negotiator  of  the  draft  remits  them  to  the  London  bank  which 
compares  the  signature  on  the  draft  with  that  on  the  specimen 
card.  If  the  writing  appears  genuine,  the  London  bank  pays 
the  draft  and  charges  the  amount  against  the  account  of  the 
American  bank  which  has  issued  the  letter  of  credit. 

The  letter  thus  enables  the  traveler  to  obtain  funds  from  any 
of  the  numerous  correspondents  of  the  issuing  bank.  Also  the 
letter  serves  as  a  means  of  introduction  and  in  a  way  is  the 
issuing  bank's  expression  of  the  credit  standing  of  the  holder. 
For  performing  these  services  the  various  banks  involved  in  the 
transaction  naturally  receive  a  compensation  in  one  form  or 
another.  The  interior  bank,  which  has  no  foreign  connection  of 
its  own  but  is  selling  the  letter  merely  as  an  agent,  receives  a 
commission  of  usually  I/4  of  one  per  cent  of  the  amount  of  the 
credit.  The  bank  which  issues  the  credit  also  receives  a  similar 
commission  but  at  times  may  exact  no  charge  at  all.    This  insti- 
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tution  is  able  to  charge  little  or  even  nothing  for  the  letter,  since 
it  has  use  of  the  funds  until  the  credit  is  exhausted  by  the  bene- 
ficiary. Besides,  the  bank  derives  a  publicity  advantage  in 
having  its  letters  of  credit  carried  all  over  the  world.  The 
foreign  correspondent,  in  negotiating  the  drafts,  buys  them  at 
its  own  quotation  on  sight  bills  and  thus  obtains  a  profit  on  the 
purchase  of  exchange  on  New  York  or  London. 


CHAPTER  VI 

THE  LETTER  OF  CREDIT  IN  AMERICAN  LAW 
—PRINCIPLES 

I.  Definitions  and  Classifications  of  the  Letter  of  Credit 
in  American  Law. — Before  analyzing  the  American  cases  deal- 
ing with  the  letter  of  credit,  it  may  be  well  first  to  consider  some 
of  the  definitions  of  this  instrument  as  found  in  the  laws  of  the 
states,  decisions  of  the  courts  and  commentaries  of  jurists.  The 
codes  of  the  states  of  California,  Montana  and  the  Dakotas  all 
describe  a  letter  of  credit  as  a  "written  instrument  addressed 
by  one  person  to  another  requiring  the  latter  to  give  credit  to 
the  person  in  whose  favor  it  is  drawn."  The  same  thought  is 
expressed  in  the  recent  case  of  American  Steel  Co.  vs  Irving\ 
National  Bank  (266  Federal  Reporter  41),  which  regards  a  letter 
of  credit  as  a  ''letter  requesting  one  person  to  make  advances 
to  a  third  person  on  the  credit  of  the  writer."  Judge  Joseph 
Story  in  his  work  on  "Bills  of  Exchange,"  p.  459,  defines  a 
letter  of  credit  as  a  "letter  of  request,  whereby  one  person 
(usually  a  merchant  or  banker)  requests  some  other  person  or 
persons  to  advance  moneys,  or  give  credit  to  a  third  person, 
named  therein,  for  a  certain  amount,  and  promises  that  he  will 
repay  the  same  to  the  person  advancing  the  same  or  accept  bills 
drawn  upon  himself  for  the  like  amount." 

Considering  next  the  classification  of  letters  of  credit  as  pre- 
sented in  the  above  sources,  we  find  that  the  court,  in  American 
Steel  Co.  vs  Irving  National  Bank,  groups  these  instruments  as 
either  general  or  special.  "They  are  general,"  says  the  court, 
"if  directed  to  the  writer's  correspondents  generally;  they  are 
special  if  they  are  addressed  to  some  particular  person."  In  a 
similar  tone,  Judge  Story  observes  that  the  instrument  in  ques- 
tion is  called  "a  general  letter  of  credit  when  it  is  addressed 
to  all  merchants,  or  other  persons  in  general,  requesting  such 
advance  to  a  third  person ;  and  is  called  a  special  letter  of  credit 
when  it  is  addressed  to  a  particular  person  by  name,  requesting 
him  to  make  such  advance  to  a  third  person."    The  definition  and 
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classification  of  the  letter  of  credit  presented  above  has  been 
accepted  in  American  law  from  the  early  decisions  of  John 
Marshall  io  current  articles  in  legal  reviews. 

An  examination  of  these  statements  indicates,  however,  that 
they  apply  not  to  the  commercial  but  rather  to  the  traveler's 
letter  of  credit  described  in  the  previous  chapter.  It  was  there 
noted  that  the  traveler 's  letter  of  credit  was  a  communication  sent 
by  a  banker  to  one  or  more  of  his  correspondents  who  are  re- 
quested to  give  credit  to  a  beneficiary  by  cashing  his  drafts.  On 
the  other  hand,  the  commercial  letter  of  credit  is  rather  an  author- 
ization to  a  beneficiary  to  draw  his  drafts.  The  distinction  between 
these  two  instruments  is  well  drawn  in  a  British  ease  {Union 
Bank  of  Canada  vs  Cole,  41  Law  Journal,  Queen's  Bench,  100) 
which  regards  commercial  letters  of  credit  as  ^'giving  credit  but 
not  requesting  any  third  party  to  give  credit."  In  addition  to 
this  essential  difference  in  the  nature  of  the  two  documents,  other 
dissimilarities  were  noted  in  the  preceding  chapter.  These  dis- 
tinctions have  not  been  generally  appreciated  by  judges  in  their 
decisions  or  by  writers  in  their  comments  and  as  a  result  consid- 
erable confusion  today  surrounds  the  legal  aspects  of  letters  of 
credit, 

II,  Historical  and  Legal  Evolution  of  the  Letter  of 
Credit. — The  cause  of  this  confusion  in  American  law  can  be 
found  in  the  historical  evolution  of  the  letter  of  credit.  It  came 
into  extensive  use  by  American  exporters  about  the  opening  of 
the  nineteenth  century  when  the  Napoleonic  ^"ars  drew  thou- 
sands of  men  from  the  farms  of  Europe  and  caused  a  well-nigh 
insatiable  demand  for  wheat  and  other  foodstuffs  produced  in  the 
United  States.  Along  with  this,  the  Industrial  Revolution  in 
England  expanded  the  manufacture  of  textiles  and  created  an 
almost  unlimited  market  for  American  cotton  while  its  produc- 
tion at  the  same  time  was  stimulated  by  the  invention  of 
"Whitney's  gin.  Although  these  exports  were  often  financed  by 
the  letter  of  credit,  it  was  in  a  form  akin  to  the  present  day 
traveler's  rather  than  to  the  commercial  letter.  The  instrument 
thus  evolved,  in  time  became  the  subject  of  litigation  and  was 
the  basis  of  numerous  decisions  by  Chief  Justices  ^larshall  and 
Story.  After  the  first  quarter  of  the  nineteenth  century,  fewer 
cases  on  letters  of  credit  arose,  due  partly  to  the  fact  that  for- 
eign commerce  declined   relatively   in  proportion   to   domestic 
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trade  which  increased   rapidly   with   the   development   of   the 
West. 

During  the  first  half  of  the  nineteenth  century,  Great  Britain 
also  underwent  rapid  economic  changes.  As  a  result  of  the 
Napoleonic  Wars,  the  center  of  finance  shifted  definitely  from 
Amsterdam  to  London.  The  increase  in  the  production  of  manu- 
factured goods  compelled  England  to  seek  markets  abroad  and 
an  ever-expanding  foreign  trade  was  developed  by  British  mer- 
chants. Some  of  them  applied  their  capital  to  founding  insti- 
tutions to  finance  overseas  trade,  and  in  doing  so  developed  the 
letter  of  credit  from  its  old  form  which  resembled  the  traveler's 
letter  into  tlie  modern  or  commercial  type.  This  evolution  is 
clearly  evidenced  in  the  cases  which  are  reported  from  time  to 
time  in  the  records  of  the  British  courts.  About  the  middle  of 
the  nineteenth  century  with  the  growing  use  of  the  sterling  bill 
as  the  currency  of  international  finance,  cases  on  letters  of  credit 
became  more  frequent  and  by  the  close  of  the  century  the  nature 
of  the  instrument  and  the  liabilities  of  parties  to  it  were  well 
defined  in  the  British  law. 

In  the  United  States  the  letter  of  credit  declined  relatively  in 
use  due  largely  to  the  fact  that  after  the  Civil  War  the  bill  of 
exchange  yielded  to  the  promissory  note  as  a  means  of  settling 
business  transactions.  In  the  meantime,  the  new  or  commercial 
form  of  letter  of  credit,  as  developed  in  England  and  on  the 
Continent,  was  gradually  introduced  in  the  United  States  and 
a  few  cases  involving  this  instrument  came  before  the  American 
courts.  IMost  of  these  credits  were  drawn  in  sterling  and  did 
not  present  some  of  the  innovations  which  have  arisen  since  1914 
when  dollar  credits  were  first  issued  on  an  extensive  scale.  Al- 
though the  letter  of  credit  was  used  to  finance  exports  worth 
hundreds  of  millions  of  dollars  from  1914  until  1919,  only  a 
negligible  amount  of  litigation  arose  either  in  American  or 
British  courts.  The  absence  of  legal  controversy  may  be  ex- 
plained by  reference  to  the  abnormal  war  demand  which  ab- 
sorbed goods  regardless  of  prices.  The  rejection  of  a  shipment 
or  the  cancellation  of  an  order  rarely  occurred. 

The  change  in  the  price  level  after  May.  1920,  was  followed 
by  serious  consequences  all  over  the  world.  The  collapse  of  the 
Japanese  silk  market,  the  debacle  in  the  Javanese  and  Cuban 
sugar  industry,  the  fall  of  quotations  on  South  American  coffee, 
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all  were  phases  in  the  most  precipitous  world-wide  decline  in 
prices  recorded  in  the  history  of  economics.  This  change  was 
followed  by  economic  results  which  are  still  unmeasured.  In 
commerce  it  led  to  widespread  cancellation  of  orders  and  gen- 
eral repudiation  of  contracts.  The  letter  of  credit,  as  an  instru- 
ment defining  the  relation  of  parties  in  many  of  these  transac- 
tions, became  the  subject  of  acrimonious  litigation.  American 
judges,  confronted  with  the  complications  arising  from  the  use 
of  the  modern  commercial  letter  of  credit,  naturally  turned  to 
precedent  in  an  effort  to  unravel  the  confused  issues  presented 
by  the  litigants.  But  the  early  cases  on  letters  of  credit,  as 
shown  above,  dealt  with  a  form  which  today  is  used  not  in  com- 
merce but  in  travel.  In  some  instances,  the  early  principles  were 
applied  to  the  cases  before  the  court  with  the  result  that  the 
argument  of  the  attorneys  and  the  reasoning  of  the  judges  often 
had  little  relation  to  modern  commercial  usage.  Fortunately, 
many  of  these  principles  apply  to  both  the  traveler's  and  the 
commercial  credit,  and  so  the  decisions  for  the  greater  part  hap- 
pened to  arrive  at  equitable  conclusions,  but  only  after  wander- 
ing through  a  maze  of  legal  reasoning  rendered  inconsistent  by 
the  attempt  to  reconcile  the  older  letter  of  request  (traveler's) 
with  the  modern  letter  of  authorization  (commercial).  This 
chapter  will  present  the  several  theories  which  have  been  sug- 
gested as  a  legal  basis  for  the  commercial  letter  of  credit.  The 
next  chapter  will  analyze  cases  which  have  been  presented  before 
American  courts,  but  consideration  will  be  confined  only  to  those 
decisions  which  deal  directly  with  the  commercial  or  authoriza- 
tion form  of  letter  of  credit. 

III.  Legal  Theories  on  the  Letter  of  Credit. — Within  the 
last  few  years,  the  various  legal  theories  concerning  commercial 
letters  of  credit  as  found  in  American  cases  have  been  analyzed 
in  several  excellent  contributions  to  legal  literature.^  According 
to  these  commentaries,  the  effect  of  the  letter  of  credit  in  law  may 
be  based  on  the  following  possible  theories: 


1  See  Harvard  Lato  Review,  November,  1918,  vol.  32,  Xo.  1,  pp.  1-39, 
March,  1921,  vol.  34,  Xo.  5,  pp.  .533.5.36,  April,  1022,  vol.  35,  Xo.  5,  pp. 
539-592,  May,  1922,  vol.  35,  Xo.  6,  pp.  715-742;  Columbia  Laic  Reriew, 
February,  1921,  vol.  21,  Xo.  2,  pp.  176-178,  April,  1922,  vol.  22,  No.  4,  pp. 
297-333, 
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1.  Equitable  assignment.  4.    Unilateral  contract. 

2.  Estoppel.  5.    Bi-lateral  contract. 

3.  Guaranty.  6.    Notification  of  contract. 

1.  The  supporters  of  the  theory  of  equitable  assignment  of 
funds  view  the  letter  of  credit  as  a  document  in  which  the  is.suino' 
bank  acknowledges  the  possession  "of  money  had  and  reserved 
and  held  for  the  use  of  the  addressee  [beneficiary]."  According 
to  this  theory  it  would  appear  that  a  commercial  credit  transac- 
tion arises  by  an  importer  depositing  a  sum  of  money  with  a 
bank  which  then  issues  a  credit  letter  informing  the  beneficiary 
that  in  his  behalf  a  trust  fund  is  being  held  by  the  bank.  This 
theory  naturally  finds  support  among  exporters  and,  strangely, 
even  among  a  number  of  bankers  (see  article  by  author  in 
Federal  Reserve  Bulletin,  February,  1921,  p.  169).  It  must  be 
evident  to  the  reader  that  this  description  of  the  operation  of  a 
commercial  credit  is  at  variance  with  the  presentation  as  given  in 
Chap.  III.  It  was  there  noted  that  an  importer  rarely  deposits 
cash  with  the  bank  issuing  the  letter,  but  instead  the  entire  trans- 
action is  generally  based  on  credit.  The  letter  to  the  beneficiary 
is  not  an  acknowledgment  of  a  trust  fund  of  cash  but  rather  a 
statement  of  an  amount  of  credit  extended  to  the  opener  who 
ha.s  requested  the  issuance  of  the  letter. 

As  explained  above  the  letter  of  credit  is  similar  in  some  ways 
to  a  bank  passbook  since  both  evidence  merely  a  certain  amount 
of  credit  entered  in  the  books  of  the  bank.  If  the  theory  of  equi- 
table a.ssignment  were  to  be  accepted  in  reference  to  commer- 
cial credits,  it  would  have  to  apply  with  equal  force  to  ordinary 
deposits.  These  would  then  be  regarded  as  constituting  actual 
cash,  but  as  a  matter  of  fact,  the  greater  portion  of  bank  de- 
posits are  the  result  of  extensions  of  credit  by  the  bank  to  its 
customers.  The  doctrine  of  equitable  assignment  is  clearly 
rejected  in  the  British  case  of  Morgan  vs  Larivere  (1875)  Law 
Reports,  Vol.  7,  House  of  Lords,  423  (see  p.  155  below). 

2.  The  theory  of  money  received  and  held  for  the  use  of  the 
beneficiary  is  sometimes  combined  with  that  of  estoppel.  It  is 
held  that  by  the  letter  of  credit  the  issuing  bank  makes  a  repre- 
sentation which  it  is  estopped  to  deny  after  the  beneficiary  has 
once  taken  action  such  as  shipping  the  merchandise.  This  theory 
finds  best  expression  in  the  case  of  JoJianessen  vs  Munroe  (158 
New  York  641)  which  reads  in  part  as  follows: 
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"We  are  of  the  opinion  that  this  entire  transaction,  beginning  with 
the  issuing  of  the  letter  of  credit  and  closing  with  the  settlement  re- 
ferred to,  presents  all  the  elements  of  an  estoppel,  and  defendants  are 
precluded  from  setting  up  a  defense  based  upon  the  alleged  invalidity 
of  the  letter  of  credit  for  any  cause — we  have  here  the  representation 
of  certain  facts  by  the  defendants  [issuing  bankers],  with  knowledge 
that  the  plaintiff  [beneficiary]  proposed  to  act  thereon;  the  fact  that  he 
did  so  act  and  took  the  letter  of  credit  and  money  in  payment  of  his 
claim,  releasing  all  parties  from  further  liability.  This  constituted  a 
taking  of  the  letter  of  credit  in  good  faith  and  for  value.  The  plain- 
tiffs by  the  representations  of  defendants  were  induced  to  change  their 
position." 


3.  In  a  number  of  cases  the  letter  of  credit  is  regarded  as  a 
guaranty  addressed  by  the  issuing  bank  to  one  or  more  persons 
that  they  will  be  reimbursed  by  the  bank  if  they  will  extend 
credit  to  the  beneficiary.  It  is  evident  that  these  cases  apply 
to  the  traveler's  or  request  form  of  letter  of  credit  which,  as 
indicated  above,  is  addressed  to  the  correspondents  of  the  issuing 
bank.  While  the  guaranty  theory  cannot  well  be  applied  to 
the  commercial  letter  of  credit,  it  does  explain  the  nature  of  the 
application  for  a  letter  of  credit.  In  this  instrument  the  im- 
porter requests  the  bank  to  issue  its  letter  of  credit  and  gives 
assurance  of  reimbursement  for  all  payments  made  by  it.  The 
opener  thus  gives  his  guaranty  to  the  issuer  of  the  letter  of 
credit.  The  guaranty  theory  may  also  be  extended  to  the  com- 
munication sent  by  a  credit-issuing  bank  to  its  correspondent 
which  is  asked  to  confirm  the  credit. 

4.  A  commercial  letter  of  credit  may  also  be  conceived  as  a 
unilateral  contract  arising  from  an  offer  by  the  issuing  bank  of 
certain  terms  and  their  acceptance  by  the  beneficiary  through  his 
compliance  with  them.  This  conception  approaches  verj"  closely 
to  the  actual  operation  of  a  commercial  credit.  In  a  vray  the 
bank  may  be  regarded  as  the  consignee  of  the  goods,  since  bills 
of  lading  are  usually  filled  out  in  its  name.  The  revocable  letter 
of  credit  may  correctly  be  regarded  as  an  offer  which  can  be 
rescinded  by  the  offerer  any  time  before  acceptance  by  the 
offeree  who  has  not  involved  himself  in  any  way.  But  this  con- 
tract theory  cannot  well  be  extended  to  the  irrevocable  letter  of 
credit  in  which  the  issuing  bank  assumes  an  engagement  which 
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cannot  be  recalled  within  a  specified  period  of  time  without  the 
consent  of  the  beneficiary. 

5.  The  letter  of  credit,  especially  if  irrevocable,  may  be  viewed 
rather  as  a  bilateral  contract.  The  opener  agrees  to  give  a  con- 
sideration to  the  bank  for  its  promise  to  honor  the  drafts  of  the 
beneficiary.  The  consideration  may  possibly  take  the  form  of  a 
deposit  of  actual  funds  but  more  likely  it  will  be  merely  the 
assurance  that  it  will  reimburse  the  bank  for  all  its  advances. 
These  conditions  are,  of  course,  fixed  not  in  the  letter  of  credit 
but  in  the  agreement  between  the  opener  and  the  bank.  The 
theory  wliich  regards  the  irrevocable  letter  of  credit  as  a  bilateral 
contract  between  the  issuer  and  beneficiary  has  been  accepted  in 
several  recent  decisions  {American  Steel  Co.  vs  Irving  National 
Bank,  266  Fed.  41 ;  Frey  &  Son  vs  Slierhurne  and  Co.,  184  New 
York,  Supp.  661 ;  Sovereign  Bank  of  Canada  vs  Bellhouse,  Dillon 
&  Co.,  23  Kings  Bench  413.  In  Peter  Doelger  vs  Battery 
Park  National  Bank,  the  court  expressed  the  following 
opinion : 

"In  the  law  of  bills  and  notes,  if  a  third  person  gives  consideration 
to  the  maker  of  a  promissory  note  in  exchange  for  his  promise  to  pay 
the  payee,  the  latter  can  sue  upon  it,  regardless  of  the  fact  that  he 
furnished  no  consideration  (Pierce  vs  Harper,  249  Fed.,  87G;  Crosier 
vs  Crosier,  215  Mass.,  535;  Farley  vs  Cleveland,  4  Cowen,  432;  Willis- 
ton  Contracts,  Sections  114,  354).  In  New  York  and  elsewhere  this 
rule  applies  to  simple  contracts  (Hamilton  vs  Hamilton,  127  App.  Div., 
871:  Rector,  etc.,  vs  Teed,  120  N.  Y.,  583;  Palmer  Savings  Bank  vs 
Insurance  Co.  of  N.  A.,  166  Mass.,  189).  This  doctrine  seems  to  accord 
with  the  circumstances  of  the  present  letter  of  credit.  It  is  clear,  also, 
that  by  the  application  of  the  principle  referred  to,  which  is  based 
upon  the  theory  of  a  bilateral  contract  ab  initio,  full  effect  can  be  given 
to  the  term  'irrevocable'  as  used  in  the  letter,  which  would  not  be  the 
case  if  the  letter  is  to  be  governed  by  the  law  of  offer  and  acceptance  or 
of  estoppel.  The  buyer  of  the  goods  furnished  the  consideration  to 
the  bank  in  exchange  for  the  bank's  promise  to  Doelger  to  honor  his 
drafts  on  condition  that  Doelger  shipped  steel  to  the  buyer  in  pursu- 
ance of  the  terms  of  the  letter  of  credit.  But  if  during  the  life  of  the 
credit  and  before  Doelger  had  shipped  any  goods,  or  even  before  he 
had  bought  goods  to  ship,  the  bank  revoked  its  credit  and  announced 
that  it  would  refuse  to  honor  any  drafts  that  might  be  presented,  it 
would  seem  reasonable  to  hold  the  bank  liable  for  the  profit  Doelger 
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mighc  have  made  if  he  had  not  been  prevented  from  carrying  out  his 
part  of  the  transaction." 

6.  It  is  sometimes  held  that  the  letter  of  credit  is  not  a  con- 
tract in  itself  but  merely  a  notification  of  a  contract.  In  view 
of  the  opinions  expressed  in  the  cases  cited  above,  this  explana- 
tion is  rather  insufficient.  The  theory  of  notification,  however, 
fits  exactly  the  advice  of  a  bank  confirming  a  credit.  It  will  be 
recalled  that  this  advice  may  read:  "At  the  request  of  the  X 
Bank  we  hereby  confirm  their  credit  opened  in  your  favor." 
This  credit  is  opened  by  a  foreign  correspondent  acting  at  the 
request  of  its  customer,  and  the  contract  is  the  communication 
sent  by  the  bank  originally  opening  the  credit  to  the  bank  con- 
firming it. 


CHAPTER  VII 

THE  LETTER  OF  CREDIT  IN  AMERICAN  LAW 
—DECISIONS 

The  letter  of  credit  has  been  the  subject  of  many  decisions  by- 
American  courts,  but  only  a  few  apply  to  the  commercial  letter 
of  credit.  Some  of  these  cases  are  rather  unsatisfactory  since  the 
judges  have  at  times  failed  to  understand  the  true  nature  of  the 
letter  of  credit  and  consequently  made  statements  which  depart 
from  the  actual  facts  of  the  cases  involved.  However,  the  group 
of  decisions  taken  as  a  whole  may  be  regarded  as  having  estab- 
lished a  firm  and,  on  the  whole,  satisfactory  legal  foundation  for 
American  credits  and  dollar  exchange. 

Litigation  over  letters  of  credit  naturally  arises  from  the  re- 
fusal of  a  party  to  fulfill  his  engagement,  as  when  the  issuer 
cancels  the  credit,  or  the  opener  refuses  reimbursement  to  the 
negotiator.  Cases  involving  these  issues  will  be  considered  by 
presenting  the  principle  involved,  the  facts  of  the  case,  the 
decision  of  the  court  and  general  comments.  A  diagram  will  be 
used  to  show  the  relation  of  the  parties  to  one  another  and  the 
sequence  of  their  successive  acts  and,  wherever  court  records 
permit,  the  documents  such  as  letters  of  credit,  applications  and 
contracts  will  be  reproduced  in  full. 

I.  A  Bank  May  Not  Cancel  Its  Clean  Irrevocable  Letter  of 
Credit  Before  Its  Expiration  Date. 

Jokanessen  vs  Munroe,  158  New  York  641, 


Boe 
(opener) 
Q— < — 


'1 


Johanessen 
(beneficiary) 
Q 


3,. 


Munroe  Co. 
(New  York  office) 
( issuer ) 

2 

Fig.  1 
72 

Munroe  Co. 
(Paris  office ) 
(negotiator) 
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1.  A  ship  broker  engaged  in  business  in  New  York  City  paid 
a  sum  of  money  to  Munroe  &  Co.,  bankers,  to  open  a  letter  of 
credit  with  their  Paris  office  in  favor  of  Johanessen,  captain  of 
a  Norwegian  steamship. 

2.  Accordingly  ]Munroe  &  Co.  sent  to  their  Paris  office  the  fol- 
lowing communication : 

"OflBce  of  John  Munroe  &  Co.,  Bankers, 

New  York,  Feb.  26,  1892. 
Messrs.  Munroe  &  Co., 
Paris. 
Gentlemen  : 

We  hereby  open  a  credit  with  you  in  favor  of  Captain  J.  A.  Johanes- 
sen, S.S.  Baylton  Dixon,  for  frs.  15,000,  available  in  bills  at  90  days' 
date ;  on  acceptance  of  any  bill  or  bills  drawn  under  this  credit  you  are 
to  draw  on  Carsten  Boe,  New  York,  at  75  days'  date;  payable  at  the 
current  rate  of  exchange  for  first-class  bankers'  bills  on  Paris  on  day 
of  maturity.  Commission  is  arranged.  Bills  under  this  credit  to  be 
drawn  at  any  time  prior  to  May  1,  1892. 

John  Munroe  &  Co." 

The  bill  may  be  availed  of  in  sterling,  if  desired;  say  £600  sterling. 

3.  The  Paris  office  in  turn  informed  Johanessen  of  the  open- 
ing of  the  credit. 

4.  The  business  transaction  between  Boe  and  Johanessen  was 
not  completed,  and  the  latter  incurred  a  financial  loss  of  $3,700 
which  the  former  offered  to  settle  by  giving  $500  in  cash  and 
£600  in  the  form  of  the  above  letter  of  credit.  Johanessen  gave 
Boe  a  receipt  for  this  amount  in  full  settlement  of  all  claims, 
but  ^lunroe  &  Co.  informed  Johanessen  that  they  were  about  to 
instruct  their  Paris  office  to  cancel  the  letter  of  credit.  Counsel 
for  Johanessen  replied  that  the  drafts  would  be  drawn  on  the 
Paris  office  and  if  the  credit  were  dishonored,  the  issuing  bank 
would  be  held  responsible. 

Decision. 

"The  entire  transaction  presented  all  the  elements  of  an  estoppel 
which  precluded  the  defendants  from  setting  up  a  defense  based  upon 
the  alleged  invalidity  of  the  letter  of  credit  for  any  cause." 

Comment. — The  case  does  not  involve  the  usual  letter  of  credit 
addressed  by  the  is-suing  bank  to  the  benefician',  but  is  based 
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on  a  communication  between  the  issuing  bank  and  the  notifier 
which,  in  this  instance,  is  a  branch  office.  The  document  is  a 
clean  letter  of  credit,  since  payment  is  not  conditioned  upon  the 
presentation  of  any  documents  by  the  beneficiary.  Furthermore, 
the  credit  is  irrevocable,  since  drafts  are  available  until  May 
first,  and  no  mention  is  made  of  the  right  of  cancellation  by  the 
issuing  bank.  As  the  letter  of  credit  was  clean  and  irrevocable, 
the  bank  was  unconditionally  obligated  to  honor  the  drafts  if 
drawn  by  Johanessen  before  the  date  of  expiration.  The  court 
in  deciding  for  the  beneficiary  was  upholding  the  inviolability 
of  an  irrevocable  letter  of  credit  as  the  unqualified  promise  of 
the  issuer  to  honor  the  drafts  of  the  beneficiary.  The  court  in 
its  decision  expressed  the  fundamental  function  of  banking, 
the  substitution  of  better  known  for  less  known  credit  as  follows : 
''The  plaintiff  would  naturally  have  greater  confidence  in  the 
credit  of  a  well-known  banking  house  than  in  the  financial  ability 
of  Boe  who  had  just  defaulted  in  his  charter  contract." 

II.    An  Irrevocable  Letter  of  Credit  May  Be  Canceled  After 
Its  Expiration  Date. 


Finlay 
(opener) 
Q— ^ 


Walsh 
(issuer) 


Gossler  &  Co. 
(beneficiary) 
O 


representative  of  Gossler 
(beneficiary) 


Fig. 


1.  Gossler  &  Co.  entered  into  a  contract  to  sell  to  a  party 
named  Finlay  a  quantity  of  sugar  from  St.  Vincent,  to  be  a 
"May- June  shipment,"  and  to  be  financed  by  a  letter  of  credit 
expiring  on  June  30. 

2.  Finlay  applied  for  a  letter  of  credit,  coinciding  exactly 
with  the  contract  of  sale,  to  Welsh,  a  New  York  banker. 

3.  Welsh  telegraphed  to  Gossler 's  representatives  in  St.  Vin- 
cent a  credit  as  dictated  by  Gossler.  This  credit  failed  to  contain 
the  prohibition  against  its  use  after  June  30. 

4.  The  representatives  of  Gossler  did  not  ship  the  sugar  until 
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in  July  and  then  drew  drafts  under  the  credit.  Finlay  refused 
to  accept  the  sugar  because  it  had  not  been  shipped  before  June 
30  in  compliance  with  the  contract.  As  the  bills  of  lading  had 
been  made  out  to  Welsh,  the  banker,  he  had  legal  possession  of 
the  sugar.  Welsh  agreed  to  surrender  the  sugar  to  Gossler  pro- 
vided the  latter  would  pay  the  advances  made  in  paying  the 
drafts  drawn  by  the  exporters  in  St.  Vincent.  Gossler  refused 
and  Welsh  sold  the  sugar.  The  proceeds  of  this  sale  did  not 
cover  the  full  amount  of  the  money  paid  out  on  the  drafts,  so 
Welsh  sued  Gossler  for  the  balance. 
Decisio7i. 

"Finlay  might  accept  the  sugars  notwithstanding  the  delay.  He 
might  waive  the  provision  of  the  contract  which  required  June  ship- 
ment. If  he  did,  the  appointees  [representatives  in  St.  Vincent]  were 
rightfully  in  possession  of  the  money  as  paid  upon  the  letter's  contract 
of  sale.  But  if  he  did  not,  if  he  refused  to  accept,  and  stood  upon 
the  terms  of  the  contract,  then  Gossler  &  Company  were  in  the  position 
of  appropriating  plaintiff's  money  as  a  loan  or  advance  upon  the  faith 
of  the  sugar  shipped  to  the  plaintiffs  to  sell  on  commission.  .  .  .  Fin- 
lay was  not  bound  to  accept  sugar  shipped  in  July ;  neither  defendants 
nor  their  representatives  in  St.  Vincent  acquired  a  right  to  use  the 
credit  after  June  30,  although  the  form  of  the  telegraphed  credit  en- 
abled them  to  do  so." 


Comment. — Jolianessen  vs  Miinroe  and  also  the  above  case  are 
both  concerned  with  the  expiration  date  of  a  letter  of  credit.  .  In 
the  former  case,  the  court  held  that  an  irrevocable  letter  of  credit 
could  not  be  rescinded  before  the  expiration  date.  In  Welsh  vs 
Gossler,  the  beneficiary,  through  his  representatives,  availed  him- 
self of  the  credit  after  June  30,  the  day  when  the  credit  was  to 
terminate.  Had  Gassier  obsers'ed  all  the  terms  of  the  credit  by 
making  shipment  during  June  and  drawing  drafts  before  June 
30,  Finlay,  the  purchaser,  would  have  had  no  other  choice  but 
to  make  payment.  As  Gossler  failed  to  observe  the  condition  as 
to  time,  Finlay  was  in  a  position  to  accept  or  reject  the  ship- 
ment. He  chose  the  latter  course  and  in  so  doing  was  fully  within 
his  rights.  The  case  of  Welsh  vs  Gossler  was  cited  in  Higgins 
vs  Steinhardter  (106  Miscellaneous  New  York  168),  in  which 
the  court  granted  an  injunction  restraining  the  payment  of 
drafts  drawn  under  a  letter  of  credit  after  its  expiration  date. 
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III.  A  Letter  of  Credit  May  Be  Cancelled  by  the  Issuer 
Upon  Notice  to  the  Beneficiary,  But  Not  After  He  Has  Drawn 
His  Drafts. 


Quentell 
(opener) 


Rodewald 
(beneficiary) 


Oelpcke 
( issuer ) 


Fig.  3 


1.  Quentell,  a  merchant  and  banker  of  Bremen,  was  importing 
merchandise  from  the  firm  of  Rodewald  &  Co.,  of  New  Orleans, 
and  in  their  favor  opened  a  letter  of  credit  with  Gelpcke,  a 
banker  of  New  York.  The  communication  sent  by  Quentell  to 
Gelpcke  read  as  follows: 


"Bremen,  Dee.  24,  1859. 
"I  take  the  liberty  to  open  a  credit  with  your  house  for  my  account 
in  favor  of  Messrs.  Heniy  Rodewald  &  Co.  in  New  Orleans  for  the 
amount  of  $50,000  to  be  used  by  60  days'  sight  drafts.  This  credit  is 
intended  for  advances  on  consignments  of  merchandise  to  my  address, 
and  you  will  please  to  keep  the  same  in  force  for  the  coming  year,  1860. 
It  is,  however,  not  required  that  bills  of  lading  accompany  the  advice 
of  the  drafts.  Requesting  you,  by  a  few  lines,  to  advise  Messrs.  Rode- 
wald &  Co.  of  the  opening  of  the  credit,  and  assuring  you  that  j'our 
draft  for  reimbursement  to  a  point  to  he  drawn  on  me  at  maturity  of 
your  acceptances  will  be  promptly  honored." 

2.  On  January  17  Gelpcke  thereupon  sent  Eodewald  &  Co. 
the  following  communication: 

"We  hereby  have  the  pleasure  to  inform  you  that  our  mutual  friend, 
Wm.  Ed.  Quentell  of  Bremen,  has  opened  a  credit  with  us,  in  your 
favor,  for  the  sum  of  $50,000 — say  fifty  thousand  doUai-s — to  be  used 
by  your  drafts  60  days'  sight  against  shipments  of  consignment  to  the 
address  of  said  friend.  In  confirming  this  credit,  we  hope  you  may 
soon  have  occasion  to  make  use  of  it.  Your  drafts  will  meet  with 
prompt  iDrotection." 

3.  On  February  1,  4  and  7  Rodewald  &  Co.  drew  their  drafts 
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on  Gelpcke  who  accepted  them  on  February  8,  10  and  13  re- 
spectively. 

4.  On  February  6  Gelpcke  received  from  Quentell  the  follow- 
ing letter  of  revocation: 

"Referring  to  my  letter  of  24  ult.  by  which  I  took  the  liberty  of 
opening  a  credit  with  your  esteemed  house,  in  favor  of  Messrs.  Henry 
Rodewald  &  Co.,  New  Orleans,  for  $50,000,  I  find  myself  today  induced 
to  recall  hereby  this  credit,  since  our  Xew  Orleans  friends  would  hardly 
have  occasion  to  still  make  use  of  the  same.  If,  however,  in  the  mean- 
time, up  to  the  arrival  of  this  letter,  acceptances  should  have  been  made 
against  it,  this,  as  a  matter  of  course,  is  for  my  account,  and  your 
drafts  for  reimbursement  will  be  promptly  honored  on  my  part" 

5.  On  the  same  day  Gelpcke  wrote  Eodewald  as  follows : 

"Referring  to  our  respects  of  the  seventeenth,  we  have  to  inform  you 
that  according  to  instnictions  received  tliis  morning  from  Wm.  Ed. 
Quentell,  in  Bremen,  the  credit  opened  by  him  in  your  favor  for  $50,000 
has  been  recalled,  and  is  therefore  canceled." 

Gelpcke,  who  had  already  accepted  several  drafts,  paid  them 
at  maturity,  but  Quentell  refused  to  reimburse  Gelpcke  for  these 
advances.  Gelpcke  thereupon  sued  Quentell  for  the  advances 
made  under  the  authority  of  the  letter  of  credit. 

Decision. 

"The  defendant  [Quentell]  could  not,  by  his  revocation  of  the  credit, 
escape  liability  to  indemnify  plaintiffs  [Gelpcke]  against  responsibilities 
which  they  had  incurred,  or  require  them  to  violate  contracts  which  they 
had  made,  in  pursuance  of  the  letter  of  credit  before  notice  of  the  revo- 
cation; that  as,  in  pursuance  of  the  defendant's  instructions,  plaintiffs 
had  given  credit  to  Rodewald  &  Co.,  and  promised  to  accept  their  drafts, 
which  credit  was  outstanding  at  the  time  they  received  the  revocation; 
it  was  binding  upon  them,  and  they  were  bound  to  accept  the  drafts 
drawn  by  Eodewald  <£•  Co.  before  they  were  notified  of  the  icithdrawal 
of  the  credit  thus  given  them.  ...  In  fine  that  by  the  terms  of  plain- 
tiffs' agreement  which  they  made  on  the  faith  of  defendant's  implied 
promise  to  indemnify,  they  were  bound  to  accept  the  drafts,  and  they 
were  not  required  to  decline  to  accept  after  receipt  of  notice  of  revoca- 
tion and  take  the  chances  of  a  defense  existing,  of  which  they  know 
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nothing,  but  were  entitled  to  perfonn  their  contract,  and  look  to  de- 
fendant for  indemnity,  especially  as  the  reason  assigned  by  defendant 
for  revoking  tlie  credit  negatived  the  idea  of  any  apprehension  of  ir- 
regularity or  unsoundness  on  the  part  of  Rodewald  &  Co." 

Comment. — Quentell,  a  merchant-banker,  was  financing  his 
own  imports  and  opened  a  credit  through  a  New  York  corre- 
spondent. Prom  the  text  it  is  not  quite  clear  whether  the 
letter  of  credit  was  irrevocable  or  revocable.  The  contention 
that  the  credit  was  irrevocable  may  be  based  on  the  expression 
reading,  ''You  [Gelpcke]  will  i)lease  keep  the  same  in  force  for 
the  coming  year,  1860."  Besides,  there  is  no  statement  covering 
the  right  of  the  issuer  to  cancel  the  credit.  On  the  other  hand, 
the  letter  of  credit  does  not  contain  a  definite  expiration  date 
which  usually  accompanies  an  irrevocable  credit,  and  as  a  matter 
of  fact,  the  right  of  revocation  was  apparently  recognized  by  all 
parties  to  the  action. 

The  letter  of  credit  was  not  addressed  to  the  beneficiary  di- 
rectly but  forwarded  to  a  New  York  banker  (Gelpcke)  who  in 
turn  notified  the  beneficiary  (Rodewald).  The  communication 
sent  by  Gelpcke  to  Rodewald  may  be  regarded  as  an  advice  of 
a  credit  opened  by  Quentell.  Although  the  letter  from  Gelpcke 
to  Rodewald  happens  to  employ  the  expression  "confirming  the 
credit,"  the  communication  is  not  a  confirmed  but  really  an 
unconfirmed  advice. 

It  would  appear  from  this  decision  that  a  beneficiary  may  con- 
tinue to  draw  drafts  until  he  receives  notice  of  cancellation  and 
that  the  bank  is  obligated  to  honor  these  drafts.  This  legal  inter- 
pretation of  the  exact  time  when  cancellation  takes  effect  is  some- 
what too  liberal,  for  a  beneficiary  would  be  able  to  ante-date  his 
drafts  and  thus  fraudulently  avail  himself  of  the  credit.  For 
example,  a  beneficiary,  say  on  March  15,  receives  notice  of  the 
cancellation  of  a  credit  and  writes  his  bills  immediately  but  dates 
them  Mareli  13.  Under  the  above  decision  the  drawee  bank 
would  have  to  honor  the  drafts.  As  a  matter  of  practice  it  is 
generally  held  that  the  beneficiary  at  best  can  demand  payment 
only  if  he  presents  the  drafts  to  the  bank  before  he  has  received 
notice  of  cancellation  (see  Panmitsos  vs  Raymond  Hadley  Corp., 
p.  139;  Cape  Asbestos  Co.  vs  Lloyds  Bank,  p.  141). 
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IV.  A  Bank  Cannot  Revoke  Its  Letter  of  Credit  Because 
the  Drafts  Presented  by  the  Beneficiary  Have  Been  Drawn  in 
Violation  of  a  Sales  Contract. 

MacDonnell-Chow  Co.                                                        American  Steel  Co. 
(opener)  1  (beneficiary) 

o- 


Irving  National  Bank 
( issuer) 

Fig.  4 

American  Steel  Co.  vs  Irving  National  Bank,  266  Federal  Re- 
porter 41. 

1.  The  American  Steel  Co.  and  the  MacDonnell-Chow  Co. 
entered  into  a  sales  contract  whereby  the  former  was  to  furnish 
an  amount  of  tin  plates  f.o.b.  Pittsburgh  district. 

2.  The  MacDormell-Chow  Co.  requested  the  Irving  National 
Bank  to  issue  its  irrevocable  letter  of  credit. 

3.  The  Irving  National  Bank  gave  the  American  Steel  Co.  the 
following  letter  of  credit : 

"American  Steel  Co. 
Gentlemex  : 

You  are  hereby  authorized  to  draw  upon  us  for  account  of  Mac- 
Donnell-Chow Corp.  at  sight  to  the  extent  of  Forty-three  Thousand  Two 
Hundred  Fifty  (.$43,250)  covering  shipment  of  tin  plates. 

Documents  (complete  sets  unless  othei-wise  stated),  comprising  bills 
of  lading  issued  to  order,  indorsed  in  blank. 

Invoices. 

Insurance  policies  covering  marine  and  war  risk  to  be  delivered  to  us 
against  pajTnent. 

Insurance  as  above. 

Bills  of  lading  issued  by  forwarding  agents  will  not  be  accepted,  un- 
less specifically  authorized  herein,  and  any  modifications  of  the  terms 
of  the  credit  must  be  in  writing,  over  authorized  signatures  of  this 
bank. 

Drawings  must  clearly  specify  the  number  of  this  credit. 
Yours  very  truly, 

Irmxg  Natioxal  Baxk  of  New  York." 
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The  American  Steel  Co.  delivered  the  tin  plates  to  the  Waynes- 
burgh  "Washington  R.  R.  Co.,  which  is  in  the  Pittsburgh  dis- 
trict. The  railroad  bills  of  lading  dated  April  23,  1918,  invoices 
and  drafts  were  presented  to  the  drawee  bank  which  refused  pay- 
ment. The  bank  based  its  action  mainly  on  the  ground  that  ship- 
ment had  not  been  made  within  the  time  limit  specified  in  the 
contract  of  sale. 

Decision. 

"There  is  but  one  vital  question  involved  in  this  case.  It  is  whether 
the  letter  of  credit  already  set  forth  herein  is  a  complete  and  independent 
contract  between  the  plaintiff  and  the  defendant.  This  court  is  satisfied 
that  it  is,  and  that  by  it  the  defendant  gave  authority  to  the  plaintiff 
to  draw  upon  it  to  the  sum  of  $43,250  and  impliedly  promised  to  pay 
drafts  so  drawn,  when  accompanied  by  certain  specific  documents,  to 
wit,  the  invoices  and  bills  of  lading,  provided  the  drafts  were  drawn 
and  presented  prior  to  the  expiration  of  the  credit  on  June  13,  1918. 

The  defendant  in  effect  seeks  to  read  into  the  contract  a  provision  that 
the  plaintiff's  rights  under  the  letter  of  credit  should  be  subject  to  the 
superior  right  of  the  MacDonnell-Chow  Corp.  to  modify  the  contract 
which  the  bank  had  made  with  the  plaintiff.  We  do  not  so  understand 
the  law." 

Comment. — The  court  record  of  the  above  case  is  quite  in- 
complete and  at  times  ambiguous.  For  example,  it  is  stated  that 
the  letter  of  credit  was  "issued  by  the  defendant  [Irving  Na- 
tional Bank]  to  the  plaintiff  [American  Steel  Co.]  for  a  valuable 
consideration  received  by  the  defendant,  as  an  inducement  to 
plaintiff  to  enter  into  and  perform  a  contract  for  the  sale  of  tin 
plates."  It  w^ould  seem  from  this  wording  that  the  American 
Steel  Co.  gave  the  bank  a  valuable  consideration  and  thereby 
created  a  binding  contractual  obligation.  As  a  matter  of  fact, 
the  consideration  was  given  to  the  bank  by  the  applicant  for  the 
credit  [MacDonnell-Chow  Co.]  and  not  by  the  beneficiary 
[American  Steel  Co.] .  The  court  also  accepted  the  wrong  defini- 
tion and  classification  of  the  letters  of  credit  as  explained  before 
on  p.  64.  Fortunately  this  misconception  does  not  vitally  affect 
the  decision  in  this  particular  case. 

The  case  is  further  complicated  by  the  content  of  the  letter 
of  credit,  which  was  drawn  incompletely  in  one  respect,  as  it 
contained  no  date  of  expiration.  The  instrument  was  an  ir- 
revocable domestic  letter  of  credit  and  the  resulting  drafts  could 
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be  dishonored  only  if  the  beneficiary  had  failed  to  comply  with 
the  terms  of  the  credit.  The  court  held  that  the  payment  could 
not  be  refused  on  the  ground  that  the  beneficiary  had  failed  to 
observe  provisions  contained  in  the  contract  of  sale,  but  not  in- 
corporated in  the  letter  of  credit.  The  two  documents  were  re- 
garded as  separate  and  independent  of  each  other.  While  the 
defendant  bank  lost  the  case,  the  decision  is  decidedly  in  favor 
of  the  interests  of  banks  in  general.  They  are  thus  freed  from 
any  responsibility  of  knowing  the  terms  of  the  contract  between 
buyer  and  seller.  However,  the  conclusion  that  the  letter  of 
credit  is  a  complete  and  independent  document  must  be  applied 
by  American  banks  with  utmost  care.  While  they  should  have 
no  direct  concern  in  the  merchandise,  still  they  must  exercise 
every  precaution  to  protect  the  interest  of  their  customers  in 
compelling  beneficiaries  to  comply  with  the  exact  terms  of  the 
credit.  This  case  was  cited  in  Bank  of  Taiwan  vs  Gorgas-Piere 
Mfg.  Co.,  273  Fed.  660. 

V.  A  Bank  Cannot  Revoke  Its  Letter  of  Credit  Because 
Drafts  Presented  by  a  Negotiator  Have  Been  Drawn  in  Vio- 
lation of  a  Sales  Contract. 


Sherburne 
(beneliciary) 


National  City  Bank 
( issuer ) 

Fig.  5 


1.  Sherburne  Co.  and  Frey  &  Son  entered  into  a  contract  of 
sale  covering  shipments  of  sugar  from  Java  to  New  York,  pay- 
ment to  be  made  on  presentation  of  warehouse  receipts.  The 
contract  provided  that  "should  any  unforeseen  circumstances  as 
accidents,  stress  of  weather,  etc.,  prevent  the  steamer  or  steamers 
hereafter  declared  against  this  contract  from  clearing  within  the 
time  specified  above,  and  the  seller  or  their  agents  be  unable  to 
supply  other  tonnage  of  equal  character  and  capacity,  the  buyer 
has  the  option  of  canceling  such  portion  of  this  contract,  as  has 
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not  cleared  within  the  time  specified  above  or  taking  the  sugar 
for  later  shipment  without  claiming  damages. ' ' 

2.  Frey  requested  the  National  City  Bank  of  New  York  to 
issue  a  letter  of  credit  in  favor  of  Sherburne. 

3.  The  National  City  Bank  gave  Sherburne  &  Co.  an  irre- 
vocable letter  of  credit  authorizing  them  to  draw  sight  drafts  ac- 
companied by  warehouse  receipts  covering  sugar,  shipment  to  be 
made  during  certain  specified  months. 

4.  One  sliipment  of  sugar  from  Java  according  to  the  contract 
was  to  be  made  in  July,  but  actually  was  not  effected  until 
August  15.  !Frey,  therefore,  exercised  his  option  of  cancellation 
under  the  contract,  and  rejected  the  shipment.  Nevertheless  the 
National  City  Bank  notified  Frey  that  it  intended  to  negotiate 
the  drafts  drawn  by  Sherburne  under  the  letter  of  credit.  There- 
fore Frey  asked  the  court  to  enjoin  the  beneficiary  from  drawing 
the  drafts  under  the  letter  of  credit  and  the  bank  from  making 
payment  of  the  drafts  which  might  be  in  the  hands  of  third 
parties. 

Decision. — The  injunction  was  refused.  The  opinion  of  the 
court  read  in  part  as  follows : 

"The  Bank  issuing  tlie  letter  of  credit  is  in  no  way.  concerned  with 
any  contract  existing  between  the  buyer  and  sellei*.  The  Bank  is 
only  held  liable  in  case  of  a  violation  of  any  of  the  terms  of  the  letter 
of  credit.  .  .  . 

If  the  Defendant  Sherburne  &  Co.  violated  its  contract  with  the  plain- 
tiff, the  latter  has  a  remedy  in  action  at  law  for  damages  against  the 
defendant.  .  .  . 

Interests  of  innocent  parties  who  may  hold  drafts  under  the  letter  of 
credit  should  not  be  made  to  suffer  by  reason  of  rights  that  may  exist 
between  the  parties  to  the  contract  of  sale  in  reference  to  which  the 
letter  of  credit  was  issued.  It  would  be  a  calamity  to  the  business 
world  engaged  in  transactions  of  the  kind  mentioned  in  this  complaint 
if  for  every  breach  of  a  contract  between  buyer  and  seller,  a  party  may 
come  into  a  court  of  equity  and  enjoin  payment  on  drafts  drawn  upon 
a  letter  of  credit  issued  by  a  bank." 

Comment. — The  above  case  is  based  upon  the  relation  between 
the  contract  of  sale  and  the  letter  of  credit,  and  upholds  the 
principle  of  American  Steel  Co.  vs  Irving  National  Bank.  The 
contract  of  sale  between  buyer  and  seller  gave  the  former  the 
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right  to  cancel  the  obligation  if  shipment  were  not  effected  before 
a  certain  date.  This  condition  was  not  included  in  the  letter  of 
credit  which  was  irrevocable  in  form.  The  instrument  authorized 
the  beneficiary  to  draw  his  drafts  and  the  bank  expressed  its 
engagement  to  honor  them  in  the  usual  statement  which  read: 
"We  hereby  agree  with  bona  fide  holders  that  all  drafts,  issued 
by  virtue  of  this  credit  and  in  accordance  with  the  above  stipu- 
lated terms,  shall  meet  with  due  honor  upon  presentation  at  our 
Export  Commercial  Credit  Department  if  drawn  and  negotiated 
not  later  than  the  period  indicated."  The  purpose  of  this  state- 
ment in  the  letter  of  credit  is  to  enable  the  beneficiary  to  nego- 
tiate his  drafts  with  a  local  bank  which  then  becomes  a  bona  fide 
holder  for  value.  The  bank  has  no  means  of  ascertaining  the 
condition  of  the  sales  contract  between  the  buyer  and  the  seller. 
The  bank,  as  an  innocent  third  party  which  purchases  drafts 
drawn  in  accordance  with  the  provisions  of  the  credit,  has  a 
right  to  demand  payment  from  the  bank  issuing  the  letter. 

The  case  in  question  represented  a  general  attempt  to  prevent 
the  operation  of  an  irrevocable  credit  of  a  bank  by  means  of  a 
court  injunction.  As  described  before  the  collapse  of  the  sugar 
market  led  to  widespread  cancellation  of  orders  by  the  buyers, 
but  in  many  cases  the  sellers  had  received  irrevocable  letters  of 
credit.  The  nature  of  the  letter  of  credit  was  not  well  under- 
stood by  many  importers  and  some  of  them  sought  to  prevent 
the  payment  of  drafts  by  obtaining  a  writ  of  injunction. 

On  this  situation,  Mr.  Paul  "Warburg,  chairman  of  the  Inter- 
national Acceptance  Corp.,  in  an  address  made  before  a  meeting 
of  the  American  Acceptance  Council,  the  fall  of  1920,  commented 
as  follows : 

"The  decline  in  prices  induces  importers  to  bring  pressure  upon  our 
banks  to  refuse  to  accept  confirmed  lettei's  of  credit  which  have  been 
issued  for  the  purchaser's  account.  In  fairness  it  must  be  stated  in 
their  defense  that  in  several  cases  they  were  themselves  the  victims  of 
sharp  practices  on  the  part  of  foreign  sellers,  who  had  delayed  or  will- 
fully omitted  sliipping;  the  goods  while  the  trend  of  the  market  was  in 
favor  of  the  purchaser,  but  who  were  using  every  legitimate,  and  often 
illegitimate,  means  to  hurl  the  merchandise  at  the  importer,  when  the 
contract  had  turned  in  the  shipper's  favor.  But  even  where  fraudulent 
or  sharp  practices  of  this  sort  were  unfairly  indulged  in  by  such  ship- 
pers, this  cannot  be  permitted,  to  affect  the  sabred  pledge  embodied  in  a 
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confirmed  letter  of  credit,  which  must  be  respected  in  all  and  any  cir- 
cumstances as  long  as  the  terms  and  conditions  of  the  letter  of  credit 
are  being  observed  under  which  the  accepting  bank  had  issued  the  credit, 
no  matter  what  loss  this  may  possibly  involve  for  the  customer. 

A  bank  that  dishonestly  refuses  to  fulfill  its  obligations  under  such  a- 
contract  because  it  or  its  clients  might  suffer  a  loss  or  because  such  cus- 
tomers bring  pressure  upon  it  to  disregard  its  sacred  pledges,  or  even 
try  to  inveigle  inexperienced  judges  into  granting  injunctions,  in  order 
to  prevent  the  bank  from  giving  its  acceptances,  ought  to  be  held  up  to 
public  contempt,  and  any  bank  found  to  connive  or  indulge  in  si;ch  im- 
moral pi'actices  ought  soon  to  learn  that  its  acceptances  have  become 
unsalable  in  our  own  market  as  well  as  in  foreign  lands." 

The  motions  for  injunctions  were  based  on  the  case  of  Higgins 
vs  Steinhardter  (106  Miscellaneous  168).  Higgins  &  Co.,  New 
York  importers,  requested  Munroe  &  Co.,  New  York  bankers,  to 
issue  their  letter  of  credit  in  favor  of  one  Journet  to  cover  a 
ship"-ent  of  walnuts  from  Spain.  The  credit  was  to  expire  Nov. 
7,  1918,  before  which  date  shipment  was  to  be  made.  Journet 
presented  a  bill  of  lading  purporting  to  evidence  shipment  on 
Oct.  30,  1918.  Higgins  &  Co.  informed  Munroe  &  Co.  that  the 
bill  of  lading  was  fraudulent  and  that  shipment  had  not  been 
made  until  December.  The  former  therefore  notified  the  latter 
not  to  accept  the  drafts  since  they  had  been  drawn  after  the 
expiration  of  the  credit.  IMunroe  &  Co.  stated  their  intention  of 
accepting  the  drafts  if  the  bills  of  lading  on  their  face  showed 
shipment  prior  to  Nov.  7,  1918.  Higgins  &  Co.  therefore  re- 
quested the  court  to  issue  an  injunction  restraining  Munroe  from 
accepting  the  draft. 

The  decision  of  the  court  reads  in  part  as  follows: 

"Where  the  plaintiff's  [Higgins]  application  for  a  letter  of  credit  in 
favor  of  defendant  Journet,  to  be  used  in  payment  for  a  shipment  of 
Avalnuts  purchased  from  him,  provided  that  the  credit  should  expire  on 
a  certain  date,  on  or  before  which  the  shipment  must  be  made,  but  it 
was  in  fact  made  a  month  later,  an  injunction  pendente  lite  in  an  action 
to  restrain  the  collection  and  payment  of  a  draft  drawn  against  the  let- 
ter of  credit  and  for  its  cancellation,  on  the  ground  that  the  defendant 
had  defaulted  on  his  contract,  will  be  granted." 

Although  the  bill  of  lading  on  its  face  evidenced  shipme 
before  the  expiration  date,  the  court  went  behind  the  document 
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and  based  its  decision  on  an  examination  of  the  facts  themselves. 
The  court,  was  undoubtedly  exceeding  its  powers  in  granting  the 
injunction  and  was  unjustified  by  the  facts  in  the  case.  In  fact, 
Frcy  vs  Sherburne  directly  overrules  Biggins  vs  Steinhardter 
by  denying  that  a  court  can  enjoin  the  operation  of  an  irre- 
vocable letter  of  credit. 

A  similar  view  was  followed  by  Justice  Cohalan  in  the  case 
of  El  Reno  Grocery  Co.,  etc.,  vs  Lamborn,  et  al,  {Xeiv  York  Law 
Journal,  Dec.  15,  1920).  In  this  case  the  court  vacated  an  in- 
junction against  the  banks  which  had  issued  letters  of  credit. 
The  opinion  of  the  court  reads  as  follows : 

"There  are  before  the  court  24  motions  for  injunctions  pendente  lite 
in  equity  cases  brought  for  the  cancellation  of  certain  contracts  for 
the  sale  of  sugar  which  the  plaintiffs  have  attempted  to  rescind.  The 
decision  on  this  application  is  decisive  of  the  23  other  motions.  To 
enjoin  the  defendants  from  collecting  upon  a  letter  of  credit  established 
in  their  favor,  because  the  plaintiff  alleges  there  is  a  dispute,  default 
or  breach  by  the  defendants  of  the  contract,  is  for  the  court  to  make  a 
new.  different  and  distinct  agreement  between  the  parties  herein.  This 
the  court  is  not  prepared  to  do.  In  my  opinion  the  plantiffs  have  an 
adequate  remedy  at  law  and  there  are  no  substantial  reasons  shown  for 
invoking  the  extraordinaiy  remedy  of  an  injunction  order.  The  plain- 
tiff's motion  is  denied  and  the  injunction  vacated." 

The  refusal  of  American  courts  to  interfere  with  the  operation 
of  an  irrevocable  credit  will  undoubtedly  strengthen  dollar  ex- 
change. These  decisions  were  rendered  at  a  critical  period  in 
the  development  of  American  credits.  Their  value  had  to  some 
extent  been  weakened  in  South  America  and  in  the  Far  East  by 
certain  repudiations,  but  these  impairments  have  been  overcome 
in  part  by  the  recognition  in  American  courts  that  an  irrevocable 
letter  of  credit  shall  not  be  restricted  by  injunctions.  See  also 
National  Park  Bank  vs  Old  Colony  Trust  Co.,  114  Miscellaneous 
Reports,  New  York,  127,  Lemon  Importing  Co.  vs  Garfield  Sav- 
ings Bank,  173  X.  Y.  Supp.  551  (1919),  Imhrie  vs  Nagase,  187 
N.  Y.  Supp.  692  (1921). 

VI.  An  Issuing  Bank  May  Revoke  Its  Letter  of  Credit  if 
Drafts  Presented  by  the  Negotiator  Are  Drawn  in  Violation 
of  the  Credit. 
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Kobayashi 

( beneficiary) 
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Irving:  National  Bank 
( issuer) 


International  Banking 
Corporation 
(negotiator) 


Fig.  C 


1.  Liberman,  an  American  importer,  applied  to  the  Irving  Na- 
tional Bank  to  issue  its  letter  of  credit  in  favor  of  Kobayaslii,  a 
Japanese  exporter  of  silk. 

2.  The  Irving  National  Bank  (at  that  time  also  the  Irving 
Trust  Co.)  thereupon  issued  to  Kobayashi  the  following  letter: 


"Irving-  Trust  Company, 

New  York,  Nov.  7,  1919. 
Letter  of  Credit 
No.  2110 
For  $32,500  U.  S.  C'y 

We  hereby  authorize  K.  Kobayashi,  Yokohama,  Japan,  to  draw  on 
Irving  Trust  Company,  New  York,  for  account  of  Philip  Liberman, 
New  York,  at  four  months  after  sight  for  any  sum  or  sums  not  ex- 
ceeding in  the  aggregate  Thirty-two  Thousand  Five  Hundred  Dollars 
United  States  Currency,  against  comi^lete  negotiable  set  of  shipping 
documents  covering  500  pes.  Fuji  silk  as  per  sample  400  weight  about 
16  mm.  each  piece  33  inches  x  50  yds.  to  be  made  as  per  our  designs 
and  total  width  of  stripes  not  more  than  50  per  cent  of  the  material 
width.  Price  $05.00  United  States  Gold  per  piece  e.i.f.  New  York  for 
shipment  to  New  York.  Marine  Insurance  and  also  "War  Risk  In- 
surance to  be  effected  by  shippers.  Drafts  under  this  credit  are  to  be 
drawn  in  duplicate  and  negotiated  on  or  before  May  20,  1920,  and  to  be 
endorsed :  'against  I.  T.  Co.'s  L/C  2110  dated  New  York  Nov.  7,  1919,' 
and  the  amounts  thereof  to  be  written  off  on  the  back  of  this 
Credit.  The  negotiating  banker  must  send  duplicate  advice  of  such 
drawings  promptly  to  Irving  Trust  Co.,  New  York,  accompanied  by 
negotiable  Bills  of  Lading  (all,  except  one  of  the  set  issued),  Insurance 
Certificates  if  the  shipper  insures,  Consular  Invoice  and  Commercial 
Invoice.  Bills  of  Lading  are  to  be  issued  to  the  order  of  'Irving  Trust 
Co.,  New  York,  Notify  Philip  Liberman,  New  York.'  All  remaining 
documents,  completing  the  sets  originally  issued,  must  be  sent  by  nego- 
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tiating  banks  to  Irving  Trust  Co.,  N.  Y.,  and  we  hereby  agree  with 
the  drawers,  endorsers  and  bona  fide  holders  of  drafts  drawn  under 
and  in  compliance  with  the  terms  of  this  Credit  that  the  same  shall  be 
duly  accepted  upon  presentation  and  paid  at  maturity. 

Ibvixg  Trust  Co." 

3.  Kobayashi  negotiated  his  drafts  and  documents  with  the 
International  Banking  Corp. 

4.  The  International  Banking  Corp.  presented  the  drafts  to  the 
Irving  National  Bank  which  declined  to  accept  them  for  the 
reason  that  the  invoice  did  not  "contain  the  specific  statement 
in  words  or  figures  called  for  in  the  credit,  stripes  not  more 
than  50  per  cent  of  material  width."  The  issue  between  the 
two  banks  was  whether  or  not  the  draft  and  shipping  documents 
complied  with  the  terms  of  the  letter  of  credit. 

Decision. 

"A  bank  issuing  a  letter  of  credit  authorizing  the  drawing  of  drafts 
upon  it  against  documents  may  refuse  to  honor  such  drafts  unless  the 
documents  so  exactly  complj-  with  the  requirements  set  forth  in  the  let- 
ter of  credit  that  the  bank  need  not  determine  arguable  questions  in 
construing  such  letter  of  cretlit. 

"When  the  bank  issued  this  letter  of  credit,  it  did  not  purchase  goods. 
It  agreed  to  purchase  documents  in  the  sense  that  it  would  pay  on 
receipt  of  certain  documents  which  should  conform  in  every  respect 
with  the  requirements  of  the  letter  of  credit.  It  was,  of  course,  not 
concerned  with  the  goods  but  with  the  documents. 

It  would  gi'eatly  impair  the  busmess  of  issuing  letters  of  credit,  if 
banks  were  required  to  construe  the  documents  involved  and  determine 
arguable  questions. 

Of  course,  there  are  cases  where  simply  and  obvious  verbal  erroi*s 
are  made  such  as  'our*  above  illustrated,  of  which  advantage  cannot 
be  taken ;  but  here  is  a  real  difference  of  opinion  which  is  not  a  matter 
of  mere  words. 

The  only  safe  rule  for  a  bank  is  to  refuse  to  pay  if  by  omitting,  as 
here,  a  distinct  and  clearly  expresse<l  provision,  the  documents  do  not 
conform  with  the  letter  of  ci-edit." 

Comment. — The  decision  in  this  case  is  e\idently  based  on  the 
early  case  of  Bank  of  Montreal  vs  Recknagel.  It  would  indeed 
have  been  unfortunate  had  the  court  rendered  any  other  decision 
than  that  actually  given,  for  a  bank  cannot  be  expected  to  as- 
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suine  responsibility  for  the  many  technicalities  which  arise  in 
mercantile  practice. 

VII.  An  Issuing  Bank  May  Revoke  Its  Letter  of  Credit  if 
Drafts  Presented  by  the  Beneficiary  Are  Drawn  in  Violation 
of  the  Credit. 


Ohio  Confection  Co. 
(opener) 


Luke  Shore  Bankin, 
( issuer ) 


Kirj.   7 


Lamborn  &  Co. 
(beneficiary) 


Royal  Bank  of  Canada 
( drawee ) 


1.  The  Ohio  Confection  Co.  of  Cleveland  requested  a  local 
bank,  the  Lake  Shore  Banking  &  Trust  Co.,  to  issue  a  letter  of 
credit  in  favor  of  Lamborn  &  Co.,  sugar  importers  of  New  York. 

2.  The  bank  made  arrangements  with  its  city  correspondent, 
the  Koyal  Bank  of  Canada,  to  have  the  latter  honor  the  drafts 
of  Lamborn  &  Co.,  and  then  sent  this  firm  the  following  letter 
of  credit: 


"We  hereby  authorize  you  to  value  on  the  Royal  Bank  of  Canada, 
New  York  City,  for  account  of  The  Ohio  Confection  Co.,  Cleveland, 
Ohio,  up  to  an  aggregate  amount  of  twenty-six  thousand  five  hundred 
sixty-one  and  ninety-two  cents  available  by  your  drafts  at  sight  against 
Bills  of  Lading  for  550  bags  Java  White  Granulated  Sugar,  224  pounds 
to  the  bag,  price  22  cents  less  2  per  cent  duty  paid,  f.o.b.  cars  Balti- 
more, Maryland.  Landed  Weights,  August  and  September  delivery 
from  Java. 

Bills  of  lading  for  such  shipment  must  be  made  out  to  the  order  of 
the  Lake  Shore  Banking  &  Trust  Co.  of  Cleveland  and  together  with 
invoice,  must  accompany  the  drafts. 

The  amount  of  each  draft  negotiated  together  with  date  of  negotiation 
must  be  endoi-sed  on  back  hereof. 

A  duplicate  of  such  Invoice,  together  with  one  copy  of  Bill  of  Lading 
must  he  sent  by  the  hank  or  banker  negotiating  draft  direct  to  the  Lake 
Shore  Banking  d;  Trust  Co.  of  Cleveland,  by  mail,  attaching  to  the  draft 
a  statement  to  this  effect. 

Any  draft  drawn  under  this  credit  must  state  that  it  is  'drawn  under 
Letter  of  Credit  L.  S.  B.  &  T.  No.  102  dated  Cleveland,  May  21st,  1920,' 
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and  must  be  advised  to  the  Lake  Shore  Banking  &  Trust  Co.,  Cleve- 
land, Ohio. 

We  hereby  agi-ee  with  bona  fide  holders  that  all  drafts  issued  by 
virtue  of  this  credit  and  in  accordance  with  the  above  stipulated  terms 
shall  meet  with  due  honor  upon  presentation  at  the  office  of  the  Royal 
Bank  of  Canada,  New  York  City,  if  drawn  and  negotiated  on  or  before 
Nov.  15,  1920." 

The  bank  refused  to  honor  the  drafts  because  the  terms  of  the 
credit  had  been  violated  in  the  following  respects: 

a.  Bills  of  lading  covered  "Java  white  sugar"  not  "granu- 
lated" and  were  made  out  to  the  order  of  Lamborn  &  Co.  and 
not  to  the  bank. 

b.  Invoice  was  not  sent  to  the  bank. 

c.  Drafts  were  drawn  for  full  amount  ' '  with  exchange, ' '  thus 
calling  for  an  amount  in  excess  of  the  credit. 

Decision. — A  party  entitled  to  draw  against  a  letter  of  credit 
must  strictly  observe  the  terms  and  conditions  under  which  the 
credit  is  to  become  available,  and  if  he  does  not,  and  the  bank 
refuses  to  honor  his  drafts,  he  has  no  cause  of  action  against  the 
bank. 

Comment. — This  case  involves  one  of  the  many  domestic 
letters  of  credit  opened  during  1920  when  sugar  was  the  basis 
of  frantic  speculation.  Inland  firms  desirous  of  purchasing 
sugar  requested  their  local  banks  to  open  domestic  letters  of 
credit  in  favor  of  sugar  importers,  situated  usually  in  New  York 
City.  "When  the  sugar  market  collapsed,  many  of  the  interior 
firms  sought  to  cancel  the  credits  which  were  usually  irrevocable 
in  form.  In  the  above  case,  the  opener  of  the  credit  was  justified 
in  refusing  to  honor  the  beneficiary's  draft,  even  though  drawn 
under  an  irrevocable  credit,  for  the  terms  were  not  observed  in 
several  respects.  The  last  two  cases  all  involve  the  same  prin- 
ciple that  the  terms  of  a  credit  must  be  observed.  They  differ 
merely  as  to  parties,  the  farmer  being  concerned  with  the  re- 
pudiation of  drafts  presented  by  a  negotiating  bank,  the  latter 
by  the  beneficiary  himself. 

VIII.  An  Issuing  Bank  Is  Liable  to  the  Opener  of  a  Credit 
if  the  Terms  Are  not  Observed  by  the  Beneficiary. 

1.  Recknagel  &  Co.  of  New  York  City  requested  a  letter  of 
credit  from  the  New  York  office  of  the  Bank  of  Montreal  in  the 
following  words : 
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Vojcel 
( beneficiary) 


Bank  of  Montreal 

fNew  York  office) 
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Bank  of  Montreal 

London  office 
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Fig.  8 


"Please  telegraph  authority  to  Vogel  &  Co.,  Hong  Kong,  to  draw  at 
six  months  for  our  account  against  consular  invoice,  and  full  set  bills 
of  lading  of  2,500  bales  of  manilla  hemp,  p.  Robinson,  at  the  rate  of  £-4 
p.  bale  on  a  basis  of  eight  shillings  sterling  freight  filled  up  in  bill  of 
lading,  reducing  advance  if  higher." 

2.    The  bank  immediately  sent  Vogel  the  following  telegram: 

"Vogel,  Hong  Kong,  credit  608,  six  months,  issued  Recknagel  ten 
thousand  pounds,  documents;  2,500  bales  manilla  hemp,  per  Robinson, 
at  four  pounds  per  bale,  if  freight,  eight  shillings,  or  reduced  advance 
if  freight  higher." 


3.  The  bank  delivered  to  Recknagel  a  letter  of  credit  in 
favor  of  Vogel  who  was  authorized  to  draw  on  the  London 
office.     The  drafts  were  to  be  drawn 

"against  goods  shipped  per  'Robinson'  ...  at  6  months'  sight,  for  any 
sum  or  sums  not  exceeding  £10,000  sterling,  to  be  used  as  they  may 
direct  for  invoice  cost  of  2,500  bales  of  manilla  hemp,  ...  to  be  pur- 
chased for  account  of  Recknagel  &  Co.,  of  New  York,  or  whom  it  may 
concern,  and  to  be  shipped  to  New  York.     The  bills  must  be  drawn  in 

Hong  Kong,  or  in  some  port  in ,  prior  to  the  1st  day  of  June, 

1882,  and  advice  given  to  you  in  original  and  duplicate,  such  advice  to 
be  accompanied  by  bill  of  lading,  filled  up  to  order  of  agents  of  the 
Bank  of  Montreal,  New  York,  with  abstract  of  invoice  indorsed  thereon 
for  the  property  shipped  as  above.  All  the  bills  of  lading  issued,  except 
the  one  mailed  to  us  and  the  one  retained  by  the  captain  of  the  vessel 
carrying  the  cargo,  are  to  be  forwarded  direct  to  you.  The  original 
invoice  properly  certified,  to  be  also  forwarded  to  us."  On  the  margin 
was  written,  "This  credit  opened  by  cable  direct  1st  December,  1881." 

Upon  the  receipt  of  this  letter  of  credit,  Recknagel  executed 
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a  credit  agreement  in  part  "to  provide  for  all  bills  which  shall 
be  drawn  and  accepted  under  the  same." 

4,  Vogel  drew  on  the  London  office  of  the  Bank  of  Montreal 
drafts  *  *  p.gainst bales  of  hemp. ' '  The  drafts  were  ac- 
companied by  bills  of  lading  for  "bales  of  merchandise,"  but 
upon  each  bill  of  lading,  after  it  had  been  signed  by  the  cap- 
tain of  the  vessel  and  without  his  knowledge  or  consent,  there 
was  added  an  abstract  of  invoice  for  "bales  of  manilla  hemp." 
The  drafts  were  also  accompanied  by  a  letter  of  advice  describ- 
ing the  receipt  of  "bales  of  hemp." 

The  London  office  accepted  the  drafts  and  paid  them  at 
maturity. 

"When  the  vessel  arrived  at  New  York,  an  examination  of  the 
shipment  showed  that  it  was  composed  of  only  500  bales  of 
manilla  hemp  and  the  remaining  1,520  "bales  of  merchandise" 
was  made  up  of  rolls  of  matting. 

Vogel  went  into  bankruptcy  and  absconded. 

Recknagel  refused  to  reimburse  the  bank  which  thereupon 
brought  suit. 

Decision. 

"If  Vogel  &  Co.,  in  drawmg  upon  the  plaintiff's  (Bank  of  Montreal) 
London  agent,  complied  with  the  terms  and  conditions  of  the  cable 
credit,  then  the  defendants  (Recknagel  &  Co.)  are  liable  to  the  plain- 
tiff; for  that  credit  was  extended  in  pui-suanee  of  the  terms  of  tlieir  re- 
quest. But  if  Vogel  &  Co.,  in  any  material  manner,  failed  to  comply 
with  those  terms  and  conditions,  the  plaintiff's  London  agents  accepted 
the  drafts  at  their  peril.  .  .  . 

The  plaintiff  was  only  entitled  to  judgment  for  the  amount  of  the 
draft  which  was  accompanied  by  a  bill  of  lading  for  the  bales  which 
were  manilla  hemp.  .  .  .  defendant's  agent  (in  London),  in  accepting 
against  a  shipment  of  merchandise  or  of  hemp  generally,  departed  from 
an  important  condition  of  the  credit  and  (credit)  agreement." 

Comment. — In  the  above  case  the  bank  accepted  drafts  ac- 
companied by  bills  of  lading  which  did  not  cover  the  goods 
described  either  in  the  agreement  between  the  importer  and 
the  bank  or  the  letter  of  credit  to  the  beneficiarv\  Hence  the 
importer  was  within  his  rights  in  refusing  to  reimburse  the  bank 
for  the  outlays  which  it  had  made. 
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IX.  A  Bank  Negotiating  Drafts  Under  a  Letter  of  Credit 
Is  Not  Responsible  for  the  Quality  of  the  Merchandise 
Shipped  by  the  Beneficiary. 


Haebler 
(opener ) 

P 


Benecke 
( issuer) 


Straus 
(beneficiary) 


Fig.  9 


1.  Haebler,  a  New  York  importer,  applied  for  a  letter  of  credit 
from  Beneeke,  a  London  banker,  in  the  following  communication : 

"Please  issue  a  letter  of  credit  for  account  of  ourselves,  in  favor  of 
Anton  Straus  .  .  .  for  any  sums  not  exceeding  about  Eight  Hundred 
Twenty-five  Pounds  Sterling.  Drafts  to  be  drawn  at  3  months'  date 
from  date  of  bill  of  lading  against  shipment  by  steamer  or  steamers  to 
New  York,  direct  or  otherwise,  for  invoice  cost  of  1,000  bags  beans. 
Bills  to  be  accompanied  by  full  set,  in  due  course,  of  blank  indorsed 
bills  of  lading  to  order,  and  original  invoice  certified  by  the  United 
States  Consulate." 

2.  Accordingly  Benecke  issued  a  letter  of  credit  to  Straus,  an 
exporter  dping  business  in  Budapest. 

3.  Straus  drew  drafts  with  accompanying  documents  on 
Benecke  who  accepted  and  paid  them.  The  documents  covering 
the  goods  were  delivered  to  Haebler  on  his  signing  a  letter  of  lien 
(trust  receipt).  After  inspecting  the  beans,  Haebler  rejected 
them  because  of  inferior  quality.  The  beans  were  sold  but  failed 
to  realize  the  amount  of  the  drafts  and  so  Benecke  sued  Haebler 
to  recover  the  deficiency.  Haebler  acknowledged  the  receipt 
from  Benecke  of  the  invoice  and  bill  of  lading  for  the  beans 
consigned   to   Benecke   "as   per  their   letter  of  credit   B,   No. 

501  and  the  said  shipper    (Straus)   having  drawn  upon 

Messrs.  Benecke,  Sonchay  &  Co.  for  £813.7.8  on  the  said  invoice. 
We  [Haebler  and  his  associates]  agree  to  hold  the  above-men- 
tioned goods  or  the  proceeds  thereof  as  the  property  of  Messrs. 
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Beneeke,  Souehay  &  Co.  until  we  have  covered  the  amount  drawn 
for  by  proper  remittances." 
Decision. 

"The  letter  constituted  aii  approval  by  the  vendee  (Haebler)  of  the 
bankers'  acceptance  of  the  drafts  drawn  by  the  vendor  (Straus)  and  a 
plain  admission  that  both  draft  and  acceptance  were  regular  and  in 
accordance  with  the  terms  of  the  vendee's  letter  of  request,  and  that  the 
latter  could  not  thereafter  contend  that  it  was  their  intention,  in  direct- 
ing the  issue  of  the  letter  of  credit,  that  the  bankers  should  stand 
merely  as  guarantors  of  bills  drawn  by  the  vendor  on  the  vendee. 

The  fact  that  the  merchandise  delivered  by  the  vendor  was  inferior 
to  that  contracted  for,  did  not  affect  the  vendee's  liability  for  moneys 
paid  by  the  bankers  upon  their  acceptance,  as  the  kind  and  quality  of 
the  merchandise  to  be  furnished  by  the  vendor  was  not  defined  in  the 
vendee's  application  for  the  letter  of  credit,  and  no  duty  devolved  upon 
the  bankers  to  ascertain,  before  accepting  the  vendor's  drafts,  whether 
the  goods  shipped  corresponded  in  quality  with  the  goods  ordered." 

Comment. — The  function  of  the  banker  in  financing  a  transac- 
tion in  foreign  trade  is  to  assume  a  credit  risk.  He  is  acting 
as  a  guarantor  of  the  credit  of  the  buyer  and  gives  assurance  to 
the  seller  that  he  Avill  be  paid  regardless  of  the  ability  of  the 
buyer  to  make  reimbursement.  The  banker,  as  pointed  out  in 
the  above  decision,  cannot  be  expected  to  assume  the  commercial 
risk  of  certifying  to  the  quality  of  the  merchandise. 

The  principles  in  the  above  cases  will  be  summarized  in  parallel 
form  at  the  close  of  Chap.  X,  which  presents  a  survey  of  British 
cases  in  letters  of  credit. 


CHAPTER  VIII 
THE  AUTHORITY  TO  PURCHASE 

I.  Meaning. — Previous  chapters  have  presented  the  various 
aspects  of  the  letter  of  credit.  Consideration  will  now  be  directed 
to  the  "authority  to  purchase,"  an  instrument  which  per- 
forms a  function  quite  similar  in  the  financing  of  foreign 
trade.  In  fact,  both  these  two  documents  are  the  means  of 
shifting  the  burden  of  financing  an  overseas  transaction  from 
exporter  to  importer.  This  fact  renders  them  of  special  sig- 
nificance to  American  foreign  trade,  which  today  consists  more 
largely  of  exports  than  of  imports.  The  letter  of  credit  is  of 
major  importance  since  it  is  applied  in  financing  trade  with  all 
the  world,  while  the  authority  to  purchase  has  less  interest,  for 
its  use  is  mainly  confined  to  commerce  with  the  Orient.  In  this 
field,  however,  it  plays  a  commanding  role,  for  exports  to  the 
Far  East,  especially  to  China,  are  financed  to  a  large  extent  by 
the  authority  to  purchase.  Because  of  its  specialized  use,  this 
instrument  has  received  scant  attention  from  writers  on  for- 
eign trade,  and  even  works  on  Far  Eastern  banking  have  given 
it  but  slight  consideration. 

The  financing  of  an  overseas  transaction  by  the  importer 
rather  than  the  exporter  is  performed  either  through  a  letter  of 
credit  or  an  authority  to  purchase.  In  the  Far  East,  where  bank- 
ing facilities  have  until  recent  years  been  quite  limited,  it  has 
often  been  impossible  for  an  importer  to  secure  bank  credit  for 
the  financing  of  his  business.  To  meet  this  need,  the  authority  to 
purchase  or,  as  known  in  its  abbreviated  form,  the  A/P  was  de- 
veloped. Its  operation  may  be  illustrated  by  describing  the 
financing  of  a  shipment  of  automobile  trucks  from  an  American 
exporting  company  to  a  Chinese  importing  concern.  As  the 
transaction  is  not  to  be  financed  through  a  letter  of  credit,  the 
exporter  cannot  draw  his  drafts  on  a  bank,  but  must  address 
them  to  the  importer  himself.  It  may,  however,  prove  difficult 
to  find  a  bank  which  cares  to  purchase  such  trade  bills,  and 
hence  the  exporter  normally  has  no  other  choice  but  to  forward 
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his  drafts  for  collection.  This  applies  especially  to  a  shipper 
whose  credit  is  so  limited  or  overburdened  that  he  is  unable  to 
secure  accommodation  from  a  bank  in  financing  his  transaction. 
In  order  to  create  a  market  for  the  shipper 's  drafts,  the  importer 
is  then  called  upon  to  finance  the  transaction  by  an  authority, 
or  as  it  is  sometimes  called  a  letter  of  instruction.  This  he  does 
first  by  informing  a  bank  in  his  own  country  that  he  has  au- 
thorized the  exporter  to  draw  his  drafts,  and  then  requesting 
the  bank  to  arrange  for  the  negotiation  of  these  bills  by  a  branch 
or  a  correspondent  located  near  the  exporter. 

The  importer,  of  course,  assures  hLs  bank  that  he  will  provide 
funds  for  the  retirement  of  these  drafts  at  maturity,  and  also 
that  he  will  reimburse  the  bank  for  its  services.  This  document 
which  the  importer  addresses  to  his  bank  is  frequently  confused 
with  the  authority  to  purchase.  It  is,  however,  a  separate  in- 
strument and  may  better  be  termed  a  "letter  of  guaranty."  It 
is  quit€  similar  to  the  combined  form  of  application  and  guar- 
antee sometimes  used  in  requesting  a  bank  to  issue  a  letter  of 
credit.  If  the  Far  Eastern  bank  acts  favorably  on  the  applica- 
tion of  the  importer,  it  will  then  send  to  its  American  branch  or 
correspondent  a  communication  instructing  the  latter  to  nego- 
tiate the  drafts  drawn  by  the  exporter  in  America  on  the  im- 
porter in  the  Orient.  It  is  the  general  practice  to  cable  this  in- 
formation to  the  negotiating  bank  and  later  to  send  a  letter  with 
complete  details.  This  letter  constitutes  the  true  authority,  also 
known  as  the  "authority  to  negotiate"  or  the  "advice  to  pur- 
chase." It  is  entirely  distinct  from  the  "authority  to  draw" 
sent  to  the  exporter  by  the  importer.  It  is  also  different  from 
the  "advice  of  authority  to  purchase"  forwarded  by  the  nego- 
tiating bank  to  the  exporter  for  the  purpase  of  informing  him 
that  he  has  been  authorized  to  draw  drafts  on  the  importer,  and 
that  the  bank  has  been  instructed  to  negotiate  his  bills  on  the 
presentation  of  proper  shipping  documents.  This  "advice  of 
authority  to  purchase"  may  of  course  be  sent  directly  to  the 
exporter  by  the  bank  in  the  Orient,  but  it  is  more  customary  to 
forward  the  communication  indirectly  through  an  agent,  whether 
a  branch  or  a  correspondent,  located  in  the  exporter's  city.  As 
the  "advice  of  authority'  to  purchase"  is  thus  a  communication 
from  a  bank  to  a  beneficiary,  it  performs  the  same  function  as 
an  advice  of  a  letter  of  credit  and  so  is  frequently  styled  a  "Chi- 
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nese"  or  ''Oriental"  letter  of  credit.  Therefore  in  financing 
a  shipment  under  the  "authority"  method,  four  separate  docu- 
ments are  actually  involved.  The  first  is  the  communication  sent 
by  importer  to  exporter  in  which  the  latter  is  advised  of  the 
terms  of  sale  and  the  right  to  draw  drafts  on  the  former.  This 
document  is  known  as  an  "authority  to  draw"  but  it  is  of  no 
direct  interest  to  the  banks,  for  it  is  merely  part  of  the  com- 
mercial contract  between  buyer  and  seller.  The  term  "author- 
ity to  draw"  often  refers  also  to  the  letter  of  instruction  in 
which  the  importer  permits  the  bank  to  draw  upon  him  as  a 
means  of  reimbursement  for  paying  the  drafts  of  the  exporter. 
Banks  are  more  concerned  in  the  remaining  documents,  namely, 
the  letter  of  guaranty  addressed  by  the  importer  to  the  Far 
Eastern  bank,  the  authority  to  purchase  forwarded  by  the  Far 
Eastern  bank  to  its  American  agent  or  correspondent,  and  the 
advice  of  authority  to  purchase  sent  by  the  American  agent  to 
the  beneficiary. 

II.  Classification. — Authorities,  the  same  as  letters  of  credit, 
may  be  classified  along  such  principles  as:  (1)  direction  of  ship- 
ment, (2)  tenor  of  drafts,  (3)  form  of  currency,  (4)  privilege 
of  cancellation,  and  (5)  right  of  recourse.  Although  the  instru- 
ment may  be  used  to  finance  either  an  export  from  or  import 
to  the  United  States,  in  actual  practice  the  authority  is  largely 
applied  to  the  movement  of  exports.  Therefore,  while  American 
banks  perform  the  duties  of  notifiers  of  authorities  and  negoti- 
ators of  drafts,  they  rarely,  if  ever,  act  as  issuers.  As  to  tenor, 
although  drafts  instructed  under  an  authority  may  be  drawn 
either  at  sight  or  on  time,  the  latter  is  generally  done.  About 
85  per  cent  of  all  drafts  drawn  under  authorities  are  made  on  a 
time  basis  which  may  run  for  60,  90,  or  120  days'  sight.  Fur- 
thermore, the  drafts  are  payable  not  in  Oriental  currency  but 
in  United  States  money,  and  the  exporter  usually  receives  the 
full  amount  of  the  bills.  In  short,  drafts  made  under  authori- 
ties are  ordinarily  based  on  export  transactions,  are  drawn  on  a 
time  basis  and  are  made  payable  in  United  States  currency. 

It  is,  however,  more  difficult  to  classify  the  authorities  from 
the  standpoint  of  the  right  of  cancellation.  It  will  be  recalled 
from  the  previous  analysis  of  letters  of  credit  that  these  instru- 
ments, grouped  on  the  principle  of  whether  they  can  be  re- 
voked, are  classified  as  follows: 
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1.  IrreTocable  by  issuer  and  confirmed  by  notifier. 

2.  Irrevocable  by  issuer  and  unconfirmed  by  notifier. 

3.  Revocable  by  issuer  and  unconfirmed  by  notifier. 

The  same  classification  may  also  be  applied,  with  certain  modi- 
fications, to  the  authority.  As  mentioned  above,  the  authoritj' 
is  not  ordinarily  sent  by  the  issuing  bank  directly  to  the  bene- 
ficiary, but  Ls  more  usually  transmitted  to  him  through  a  second 
notifying  bank.  Therefore  the  subject  of  confirmation  is  theo- 
retically of  importance.  However,  this  question  loses  some  of  its 
significance  through  the  fact  that  an  authority  is  generally 
opened  by  a  domestic  agency  of  the  foreign  bank  which  has 
originally  issued  it,  thus  making  confirmation  a  useless  for- 
mality. An  authority  may  be  irrevocable  by  the  issuing  bank 
and  further  confirmed  by  the  notifying  institution,  in  which  case 
it  has  the  same  force  as  a  letter  of  credit,  for  it  then  constitutes 
the  direct  obligation  of  both  issuing  and  notifying  banks  to  nego- 
tiate the  bills  of  the  beneficiary  and  can  be  rescinded  only  with 
his  consent.  The  form  of  authority  transmitted  in  this  case 
by  the  notifying  bank  to  the  beneficiary  contains  an  address 
which  unequivocally  informs  him  that  the  bank  has  been  au- 
thorized to  pay  his  drafts  and  that  his  right  to  draw  these  bills 
continues  until  a  fixed  expiration  date.  The  notifying  bank  is 
not  always  requested  to  confirm  the  authority,  and  in  this  event 
it  is  unconfirmed  as  far  as  the  notifier  is  concerned  but  still 
irrevocable  by  the  issuer. 

In  this  contingency  the  ad^dce  which  the  notifier  communicates 
to  the  beneficiary  may  assume  the  following  form: 

"We  beg  to  advise  that  we  are  today  in  receipt  of  instructions  from 
our  correspondent,  the  Canton  Bank,  authorizing  us  on  behalf  of  the 
Chinese  Importing  Co.  to  negotiate  your  90  day  docvimentary  drafts." 

At  the  same  time  this  advice  specifies  the  expiration  date  for 
the  authority,  but  is  careful  to  add  a  statement  that  it  is  sub- 
ject to  cancellation.  The  form  used  by  one  American  bank  states 
definitely  its  relation  to  the  entire  transaction  in  this  manner: 

"We  have  no  instructions  to  confirm  this  advice  and  make  no  repre- 
sentation that  we  have  funds  in  our  possession  applicable  to  the  pay- 
ment of  said  drafts  and  reserve  the  right  to  cancel  this  notice  or  refuse 
to  negotiate  any  drafts  presented  in  accordance  herewith  at  any  time." 
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The  third  form  of  the  authority  is  revocable  by  the  issuing 
and  unconfirmed  by  the  notifying  bank.  This  document  is  quite 
similar  in  wording  to  the  advice  of  an  irrevocable  unconfirmed 
authority.  Banks  naturally  hold  that  the  unconfirmed  au- 
thority may  be  revoked  at  any  time  prior  to  the  negotiation  of 
drafts  drawn  by  the  beneficiary.  This  view  is  usually  expressed 
in  the  advice  to  the  recipient  in  a  statement  that  the  authority 
may  be  canceled  upon  notice  to  that  effect.  Nevertheless,  this 
is  a  right  which  a  bank  should  exercise  with  utmost  care,  espe- 
cially in  dealing  with  an  exporter  manufacturing  or  preparing 
goods  not  staple  in  character  and  therefore  limited  in  market- 
ability. 

It  appears  that,  before  the  war,  authorities  were  generally 
revocable  in  form,  but  from  1914  until  1920  sellers  of  goods 
were  in  a  position  to  demand  irrevocable  obligations.  This 
was  a  natural  result  of  the  period  of  rising  pricas  and  the 
sellers'  control  over  market  conditions,  but  in  the  present  move- 
ment of  receding  prices,  with  the  consequent  return  to  ascen- 
dency on  the  part  of  the  buyers,  it  appears  that  Far  Eastern 
importers  are  insisting  that  American  exporters  accept  revocable 
rather  than  irrevocable  authorities. 

In  turning  the  discussion  from  the  subject  of  cancellation  to 
that  of  recourse,  it  must  be  borne  in  mind  that  a  relation  does 
not  necessarily  exist  between  these  two  principles.  The  question 
of  cancellation  affects  the  authority  before  negotiation  of  the 
authorized  drafts,  while  the  subject  of  recourse  enters  into  con- 
sideration only  after  the  purchase  of  these  bills.  At  this  point 
it  may  be  mentioned  that  the  Law  of  Negotiable  Instruments 
permits  the  drawer  of  a  draft  to  add  after  his  signature  the 
expression  "without  recourse"  and  in  consequence  of  this  act 
he  is  relieved  of  the  usual  liabilities  of  a  drawer  in  the  event  that 
his  bill  is  dishonored  by  the  drawee.  The  subject  of  recourse 
under  letters  of  credit  has  already  been  discussed  before.  Al- 
though the  letter  of  credit  seldom  contains  any  reference  to 
recourse,  there  is  no  practical  recourse  on  the  drawer  of  drafts, 
but  it  is  customary  to  insert  in  the  authority  sent  to  the  bene- 
ficiary a  sentence  which  reads  somewhat  as  follows: 

"Please  note  that  this  advice  is  NOT  to  be  considered  as  being  a  bank 
credit  and  does  not  relieve  you  from  the  ordinary  liability  attaching  to 
the  drawer  of  the  bill  of  exchange." 
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Even  if  this  statement  is  omitted,  it  is  the  usage  among  banks 
to  regard  drafts  drawn  under  authorities  as  carrying  full  re- 
course to  the  drawers  until  the  bills  have  been  honored  by  the 
drawees.  This  implication  naturally  may  be  nullified  by  insert- 
ing in  the  advice  to  the  beneficiary  an  expression  which  permits 
him  to  specify  on  his  draft  that  it  has  been  drawn  \vithout  re- 
course on  himself. 

The  question  of  recourse  among  the  various  parties  to  an 
authority  will  be  more  clearly  understood  by  tracing  a  complete 
transaction  financed  under  this  method.  In  the  first  place,  the 
exporter  draws  his  draft  on  the  importer  and  presents  this  bill 
together  with  his  documents  to  the  local  bank  which  has  notified 
him  of  the  autliority.  This  bank  examines  the  documents,  and  if 
they  are  correct  in  form,  it  gives  him  a  check  for  the  amount 
of  the  draft.  As  the  paying  bank  is  acting  on  behalf  of  its 
foreign  branch  or  of  a  closely  affiliated  institution,  it  debits  the 
account  of  this  Far  Eastern  bank  and  forwards  draft  and  docu- 
ments for  acceptance.  Upon  receipt  of  these  documents,  the  issu- 
ing bank  presents  them  to  the  importer  for  his  acceptance  and 
again  at  maturity  for  ultimate  payment. 

If  the  importer  meets  his  obligations  the  entire  transaction  is 
closed,  but  if  he  dishonors  the  draft  either  at  the  time  of  their 
acceptance  or  payment,  the  question  of  recourse  immediately 
arises.  In  the  firet  place,  if  the  Far  Eastern  bank  has  issued  the 
authority"  directly  to  the  drawer,  it  reserves  full  recourse.  How- 
ever, it  is  more  customary,  as  seen  above,  to  transmit  the  author- 
ity to  the  beneficiary  through  an  American  notifying  bank  which 
takes  the  position  that  it  is  merely  an  agent  of  the  foreign  issuer 
and  therefore  has  the  right  of  action  on  the  drawer.  Lastly,  as 
to  the  relations  between  negotiator  and  issuer,  there  is  entire 
agreement  among  banks  that  the  former  has  full  recourse  upon 
the  latter  until  final  pajTnent.  The  negotiating  bank  further 
protects  itself  usually  by  stamping  upon  the  drafts  the  declara- 
tion that  it  in  no  way  holds  itself  responsible  for  the  ultimate 
fate  of  the  bills.  The  sole  liability  which  the  negotiating  bank 
incurs  is  its  vouching  for  the  correctn&ss  of  the  shipping  docu- 
ments. The  question  of  recourse  between  issuer  and  notifier  in 
actual  practice  is  really  of  small  importance,  because  these  two 
institutions  usually  stand  in  relation  of  home  office  to  branch  or 
agency. 
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Regarding  relations  between  the  right  of  recourse  and  the 
right  of  cancellation,  there  appear  to  be  two  divergent  views 
among  bankers.  Some  contend  that  a  revocable  authority  neces- 
sarily gives  rise  to  the  drawing  of  drafts  with  recourse,  while  an 
irrevocable  instrument  by  implication  permits  the  drawing  of 
drafts  without  recourse.  However,  as  observed  above,  it  is  the 
general  opinion  that  there  is  no  relation  between  these  two  sub- 
jects, and  authorities  theoretically  may  be  issued  in  four  types : 
(1)  Revocable  without  recourse,  (2)  revocable  with  recourse, 
(3)  irrevocable  without  recourse,  (4)  irrevocable  with  recourse. 
The  first  type  is  rarely  found  while  the  second  is  widely  used. 
The  third  form  assures  the  beneficiary  that  his  drafts  will  be 
negotiated  within  a  certain  time  limit  and  that  his  bills  may 
be  drawn  without  recourse  to  himself.  As  far  as  he  is  con- 
cerned the  instrument  is  practically  a  confirmed  letter  of  credit 
and  seldom  appears  under  the  name  of  authority.  However, 
the  second  and  fourth  offer  little  protection  to  the  recipient,  for 
even  in  the  latter  case,  although  the  authority  may  not  be  can- 
celed, still  there  is  always  recourse  on  him  if  his  drafts  are  dis- 
honored by  the  drawee. 

In  summary,  most  authorities  in  practice  are  revocable  in 
form  and  call  for  drafts  carrying  full  recourse  on  drawers. 

III.  Forms. — As  explained  above,  the  financing  of  a  ship- 
ment under  an  authority  involves  the  issuing  of  several  separate 
instruments ;  the  letter  of  guaranty  to  the  issuing  bank,  the  au- 
thority to  purchase  to  the  notifying  agent,  the  advice  of 
authority  to  purchase  to  the  beneficiary  and  others.  These  com- 
munications may  be  sent  as  ordinary  letters,  but  it  is  customary 
for  banks  which  handle  many  of  these  transactions  to  use  set 
forms  such  as  those  presented  below. 

(1)  Application  for  Authority  to  Purchase. — Time  draft. 

April  30,  1922. 
To  The  X  Bank, 

Canton,  China. 
Dear  Sirs: 

I/We  shall  feel  obliged  by  your  forwarding  instructions  by  cable/let- 
ter to  your  Agents  in  New  York  to  purchase  draft  or  drafts  as  follows : 
Drawn  by  American  Export  Co. 


THE  AUTHORITY  TO  PURCHASE  101 

Upon  Chinese  Import  Co. 

At  usance  of  90  days  sight 

To  the  extent  of  $5,000.00  say  iive  thousand  dollars  U.  S.  currency 

Against  a  shipment  or  shipments  of  3  automobile  trucks 

Not  later  than  Aug.  31,  1922 
accompanied  by  a  full  set  of  shipping  documents  relating  to  the  above 
mentioned  merchandise  ordered  by  me/us,  viz: 

Invoices  3  copies  of  invoices 

Bills  of  Lading  3  original  copies  of  bUls  of  lading 

Policies  of  Insurance  Certificate  of  Insurance  made  out  in  the  United 
States 

In  consideration  of  your  granting  me/us  above  request  I/we  hereby 
undertake  to  hold  myself/ourselves  liable  to  you  as  per  conditions  set 
forth  in   the  Letter  of   Guarantee  signed  by  me/us,   and   also   I/we 

engage  that  I/we  shall  pay  the  amount  at  exchange  of 

plus  interest  accnied  thereon  at  the  rate  of  7  per  cent  per  annum. 

Yours  faithfully, 


Manager,  Chinese  Import  Co. 


(2)  Application  for  Authority  to  Purchase. — Sight  draft. 

April  30,  1922. 
To  The  X  Bank, 

Canton,  China. 
Dear  Sirs: 

I/We  request  you  to  forward  instructions  by  mail/cable  to  your  New 
York  Branch  Office  to  pay  to  American  Export  Co.  at  90  days'  sight 
any  sum  or  sums  not  exceeding  in  all  $5,000.00  say  five  thousand  dol- 
lars United  States  Currency  against  his/their  receipt  or  receipts,  ac- 
companied by  a  full  set  of  shipping  documents,  viz: — Bills  of  Lading, 
Invoices,  and  Policies  of  Marine  Insurance,  covering  the  shipment  of 
3  Auto  Trucks  ordered  by  me/us,  and  for  the  reimbursement  of  the 
amount  so  paid,  your  above-mentioned  office  to  draw  upon  me/us,  in 
Canton  at  usance  of  90  days  after  sight,  within  three  months  from 
this  date.  Stamp  duty  for  the  draft  will  be  borne  by  me/us,  and  may 
be  added  to  the  amount  of  draft.  The  draft  is  to  be  drawn  in  U.  S. 
currency,  payable  at  the  Bank's  drawing  rate  for  Demand  Draft  on 
London  with  interest. 

In  consideration  of  such  draft  or  drafts  being  drawn  by  your  Bank, 
I/we  hereby  engage  duly  to  accept  and  pay  the  same  at  maturity,  and 
gaarantee  that  I/we  shall  not  cause  you  any  loss  or  trouble  in  conse- 
quence of  such  shipment  or  shipments  being  delayed  or  the  goods  turn- 
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ing  out  on  arrival  to  be  of  defective  quality  or  wrong  description,  or 
under  any  circumstances  whatsoever. 

Yours  faithfully, 


Manager,  Chinese  Importing  Co. 
I/We  hereby  guarantee  the  due  performance  of  above  contracts  and 
take  all  responsibilities  in  connection  therewith. 

(3)  Letter  of  Guaranty. 

To  The  X  Bank, 

Canton,  China. 
Dear  Sir: 

We  beg  to  infoi-m  you  that  we  have  authorized  the  American  Ex- 
porting Co.  to  draw  on  us  with  recourse  to  the  extent  of  $5,000  at 
90  days'  sight  for  invoice  cost  against  the  following  documents : 

Bill  of  ladings,  3  original  copies 

Insurance  certificates,  issued  in  United  States 

Invoices,  3  copies 

Consular  invoice, 
to  cover  shipment  of  auto  trucks  from  New  York  to  Canton. 

and  indorsed  in  blank 

Bill  of  lading  to  order  of  X  Bank. 

prepaid  by  shipper 

Freight  to  be   Marine  insurance   

We  agi-ee, 

1.  To  accept  upon  presentation  all  bills  drawn  pursuant  hereto. 

2.  To  hold  the  X  Bank  harmless  because  of  any  damage  to  merchan- 
dise shipped  or  deficiency  or  defect  therein  or  in  the  documents  above 
described. 

3.  That  the  said  documents,  or  the  merchandise  covered  thereby,  and 
insurance  shall  be  held  as  collateral  security  for  due  acceptance  and 
payment  of  any  drafts  drawn  hereunder,  with  power  to  the  pledgee  to 
sell  in  case  of  nonacceptance  or  nonpayment  of  the  draft  to  them  at- 
tached, Avithout  notice  at  public  or  private  sale  and  after  deducting  all 
expenses,  including  commissions  connected  herewith,  the  net  proceeds 
to  be  applied  toward  payment  of  said  drafts.  The  receipt  by  you  of 
other  collateral,  merchandise,  or  cash,  now  in  your  hands,  or  hereafter 
deposited,  shall  not  alter  your  power  to  sell  the  merchandise  pledged 
and  the  proceeds  may  be  applied  on  any  indebtedness  by  us  to  the  bank 
due  or  to  become  due. 

4.  To  pay  your  commission  of  7  per  cent  for  negotiatiffg  of  drafts 
hereunder. 
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This  engagement  to  commence  from  date  hereof  and  to  apply  to  all 
bills  drawn  within  3  months. 

Please  advise  by  

cable 

Yours  faithfully, 

Manager  Chixese  liiPOunxG  Co. 

(4)    Authority  to  Purchase. 

Expiies  on  Aug.  31,  1922 

To  The  Manager  The  Y  Bank. 

Dear  Sir: 

You  are  hereby  instructed  to  negotiate  drafts  drawn  by  the  American 
Exporting  Co.  on  the  Chinese  Importing  Co.  at  90  days'  sight  to  the 
extent  of  $5,000  against  shipment  of  automobiles  to  Canton  within  4 
months  from  this  date. 

Each  draft  must  be  accompanied  by  a  full  set  of  shipping  docu- 
ments, consisting  of  invoice,  bills  of  lading  filled  up  to  order,  aiul 
blank  indorsed.  Certificate  of  Origin  required.  Insurance  (marine) 
policy  to  accompany  the  draft. 


in  China. 

This  instruction  not  being  a  bank  credit  is  revocable  and  does  not 
release  drawer  from  liability. 

All  drafts  drawn  under  this  A/P  must  be  marked  as  drawn  under 
A/P  Xo.  100  dated  April  30,  1922. 

Kindly  advise  the  beneficiary  of  the  above  and  oblige. 
Yours  faithfully, 

For  the  X  Bank, 


Manager. 

(5)    Advice  of  Authority  to  Purchase. 

April  31,  1922. 
American  Exporting  Co., 
Dear  Sir: 

We  beg  to  inform  you  that  we  have  been  authorized  by  X  Bank 
at  Canton  to  negotiate  your  bills  on  Chinese  Importing  Co.  to  the  extent 
of  $5,000  for  full  invoice  cost  of  3  automobiles  shipped  to   Canton. 

The  bills  are  to  be  drawn  in  duplicate  at  90  days'  sight  and  must  be 
accompanied  by  full  set  of  bills  of  lading,  invoices,  and  marine  in- 
surance policies,  all  in  duplicate. 
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Shipping  documents  must  be  made  out  to  "order"  and  blank  indorsed. 

The  above  documents  must  be  duly  hypothecated  to  the  bank  against 
payment  of  the  bills. 

Please  note  that  this  advice  is  not  to  be  considered  as  being  a  "bank 
credit"  and  does  not  relieve  you  from  the  ordinary  liability  attaching 
to  the  "drawer"  of  a  bill  of  exchange. 

All  drafts  under  this  authority  to  purchase  to  be  marked:  "Drawn 
under  A/P  No.  1"  with  interest  added  thereto  at  7  per  cent  per 
annum,  from  date  hereof  to  approximate  due  date  of  remittance  in 
New  York.  Payable  at  the  current  drawing  rate  for  the  X  Bank's 
drafts  at  sight  on  New  York. 

Kindly  hand  in  this  letter  with  your  drafts  in  order  that  the  amount 
of  same  may  be  indorsed  on  the  back  hereof. 

This  authority  expires  on  August  30,  1922,  but  is  subject  to  cancel- 
lation by  our  giving  you  notice  to  such  effect. 

Yours  faithfully, 

For  the  Y  Bank, 


Manager. 

(6)    Advice  of  Negotiation  of  Draft. 

Dear  Sirs: 

We  beg  to  advise  you  that  we  have  today  negotiated  Bill  of  Exchange 
No.  100  for  $5,000.00  drawn  by  American  Export  Co.,  on  Chinese 
Import  Co.,  under  your  Credit  No.  100  dated  April  30,  1922,  and  beg 
to  hand  you  herewith  undermentioned  documents  relating  to  same,  the 
receipt  of  which  you  will  please  acknowledge  and  oblige  us. 


Form  1  is  simply  an  application  in  whieh  the  importer  re- 
quests the  bank  to  purchase  a  time  draft  drav^n  by  the  exporter. 
Form  2  instructs  the  bank  to  arrange  for  the  payment  of  a  sight 
draft;  reimbursement  is  obtained  by  the  bank  drawing  on  the 
importer.  The  importer  stipulates  the  conditions  under  which 
the  authority  shall  be  issued.  These  terms  describe  the  form  of 
drafts  and  the  kind  of  documents.  The  expiration  date  is  usually 
determined  by  the  period  within  which  the  drafts  are  to  be 
drawn. 

Form  3  is  a  guaranty  whereby  the  applicant  agrees  to  accept 
the  drafts  on  their  presentation,  to  pay  the  commission,  to  ab- 
solve the  bank  from  all  responsibility  for  the  condition  of  docu- 
ments or  goods  and  to  pledge  the  merchandise  as  collateral. 
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Form  4  is  the  authority  to  purchase  sent  by  the  issuing  bank  to 
its  branch  or  foreign  correspondent.  This  institution  then  sends 
the  beneficiary  an  advice  such  as  Form  5.  After  his  drafts  have 
been  negotiated  by  the  advising  bank  it  sends  a  statement  such 
as  Form  6  to  the  issuing  bank. 

It  is  unnecessary  to  enter  into  a  detailed  analysis  of  the  forms 
of  the  authority  to  purchase  and  the  authority  to  draw,  for  their 
general  characteristics  have  been  studied  above,  and  besides,  these 
instruments  have  features  similar  to  the  letter  of  credit. 

It  will  therefore  be  sufficient  to  confine  the  examination  of 
forms  to  those  characteristics  which  are  peculiar  to  authorities. 
The  letter  of  credit  usually  specifies  that  bills  of  lading  must  be 
indorsed  directly  in  favor  of  the  bank  negotiating  the  drafts, 
but  the  authority  generally  calls  for  the  drawing  of  these  docu- 
ments to  order  and  indorsed  in  blank.  Although  the  bills  of 
lading  are  thus  negotiable  in  form,  the  paying  bank's  title  to  all 
the  documents  is  fully  recognized  by  having  the  shipper  sign 
an  hypothecation  certificate. 

As  the  drawer  of  the  drafts  receives  payment  for  their  full 
amount  without  the  deduction  of  any  discount,  and  as  the  paying 
bank  immediately  debits  the  account  of  the  issuing  bank,  the 
latter  is  therefore  entitled  to  interest  from  the  date  of  pa^Tnent. 
Provision  is  made  for  this  charge  by  inserting  on  the  bill  the 
so-called  "Far  Eastern  interest  clause"  which  reads  as  follows: 

"Payable  at  the  collecting  bank's  rate  for  sight  drafts  or   

with  interest  from  date  of  draft  until  date  of  approximate  return  of 
proceeds  of  the  draft." 

The  authorities  as  a  rule  provide  space  on  the  reverse  side  for 
entering  details  of  drafts  negotiated,  but  banks  apparently  do 
not  insist  upon  these  entries  in  case  of  "without  recourse"  au- 
thorities. In  fact,  the  only  purpose  of  such  records  is  to  prevent 
a  beneficiary  from  negotiating  his  drafts  several  times  at  dif- 
ferent banks  and  thus  overdrawing  the  amount  allowed  him. 
However,  this  difficulty  does  not  arise  in  the  case  of  the  authority, 
since  the  advising  bank  alone  is  designated  as  the  paying  agent, 
and  therefore  no  other  bank  would  be  likely  to  negotiate  the 
drafts.  For  the  same  reason  it  is  also  unnecessary  for  a  bank 
to  demand  the  return  of  an  authority  of  which  the  amount  has 
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not  been  exhausted,  since  it  cannot  very  well  be  misused  after 
its  expiration  if  irrevocable,  or  after  cancellation  if  revocable. 

IV.  Comparison  Between  the  Authority  and  the  Letter  of 
Credit. — The  above  analysis  has  presented  the  meaning,  classi- 
fication, and  forms  of  the  authority  and  it  now  remains  to  com- 
pare this  document  with  the  letter  of  credit.  The  function  of 
these  two  instruments  is  the  same  because  they  both  transfer  the 
burden  of  financing  a  transaction  from  the  exporter  to  the 
importer  or  his  bank.  Both  documents  enable  the  exporter  to 
receive  reimbursement  for  his  goods  on  presentation  of  the 
proper  documents,  and  therefore  both  the  authority  and  the 
credit  letter  are  in  a  way  d/p,  or  documents  on  payment  instru- 
ments. The  underlying  principle  is  the  conferring  upon  the 
exporter  of  the  right  to  draw  drafts.  In  fact,  the  similarity  be- 
tween the  two  instruments  has  led  a  number  of  bankers  and  ex- 
porters to  call  an  unconfirmed  letter  of  credit  an  authority  to 
purchase.  In  order  to  avoid  confusion  in  terminology  there  is 
a  tendency  among  banks  engaged  in  Oriental  trade  to  issue  only 
two  instruments,  an  irrevocable  letter  of  credit  and  a  revocable 
authority,  A  further  point  in  common  may  be  noted  in  the 
various  documents  ancillary  to  both  the  letter  of  credit  and  the 
authority.  In  financing  a  shipment  under  either  of  these  two 
methods,  it  is  necessary  to  employ  a  letter  of  guaranty  from  the 
importer  to  the-  issuing  bank,  a  communication  between  issuing 
and  notifying  bank,  and  an  advice  from  the  notifying  bank  to 
the  beneficiary. 

The  letter  of  credit  and  the  authority,  however,  differ  widely 
as  to  actual  use,  for  in  general  the  latter  is  far  more  specialized. 
As  mentioned  above  the  letter  of  credit  is  used  to  finance  trade 
with  all  countries  and  to  cover  import  as  well  as  export  transac- 
tions. On  the  other  hand,  the  authority  is  applied  mainly  to  Far 
Eastern  commerce  and  is  used  almost  exclusively  to  facilitate 
exports  from  the  United  States.  Under  letters  of  credit,  drafts 
may  be  drawn  either  at  sight  or  on  time,  in  dollars  or  in  sterling 
and  other  foreign  currencies.  However,  bills  executed  by  virtue 
of  authorities  are  usually  made  on  the  acceptance  basis,  and  be- 
cause of  the  uncertain  nature  of  Far  Eastern  currencies  in  the 
past,  it  is  the  rule  for  American  exporters  to  insist  upon  pay- 
ment in  United  States  money.  The  letter  of  credit  may  be 
handled  through  any  correspondent,  but  the  authority  is  opened 
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mainly  with  branch  banks  or  other  closely  associated  institutions. 
Comparing  the  two  documents  from  the  viewpoint  of  cancellation 
and  of  recourse,  it  was  observed  above  that  the  letter  of  credit 
is  usually  irrevocable  and  allows  the  drawing  of  drafts  practi- 
cally without  recourse  on  the  beneficiary.  However  the  author- 
ity is  usually  revocable  in  form  and  the  issuing  bank  generally 
retains  the  right  of  recourse  to  the  drawer.  Last,  the  funda- 
mental distinction  lies  in  the  fact  that  the  authority  is  not  the 
evidence  of  a  bank  credit.  Banks  at  times  erroneously  describe 
their  authorities  as  "credits,"  but  this  instrument  in  no  sense 
is  the  undertaking  of  the  issuing  institution.  While  the 
letter  of  credit  imposes  the  burden  of  financing  the  transaction 
upon  the  bank,  the  authority  places  this  obligation  upon  the 
importer  himself.  In  the  first  place,  the  accreditee  is  given  the 
right  to  draw  on  the  importer,  and  as  time  bills  are  usually 
made,  these  in  consequence  become  trade  acceptances.  Because 
of  the  superior  credit  standing  of  the  drawees,  bankers'  accep- 
tances under  letters  of  credit  may  be  freely  sold  in  the  open 
market.  The  holder  of  these  bills  is  able  to  dispose  of  them  in 
any  money  center  which  offers  the  lowest  rate,  and  so  the  cost 
of  financing  the  entire  enterprise  may  be  materially  lowered.  The 
owner  of  bills  drawn  under  an  authority  does  not  possess  this 
freedom  of  action,  since  the  drafts  are  made  not  on  a  bank  but 
on  a  merchant.  Therefore,  it  is  as  a  rule  quite  impossible  to 
find  a  buyer  outside  of  the  bank  advising  the  authority  and  so 
these  bills  are  carried  by  the  Far  Eastern  bank.  Because  these 
limitations  are  more  or  less  variable,  the  charge  for  trade 
bill  made  under  authorities  must  necessarily  be  fixed  in  this 
document.  This  rate  rose  as  high  as  9  per  cent,  but  after  the 
middle  of  1921  the  maximum  was  reduced  to  8  per  cent. 

From  the  above  observation  it  must  be  clear  that  the  authority 
to  purchase  gives  rise  to  a  trade  bill  which  has  practically  no 
market,  and  is  therefore  a  non-liquid  asset  in  the  holding  bank's 
portfolio.  In  general,  the  authority  to  purchase  is  an  unsatis- 
factory^ instrument  in  financing  foreign  trade,  and  is  gradually 
being  superseded  even  in  Far  Eastern  trade  by  the  letter  of 
credit. 


CHAPTER  IX 
THE  TRUST  RECEIPT 

I.  Meaning  of  the  Trust  Receipt. — In  financing  an  export 
or  an  import  transaction  through  a  letter  of  credit  or  an  author- 
ity to  purchase,  a  bank,  as  indicated  in  previous  chapters,  bases 
its  extension  of  credit  not  only  on  the  personal  responsibility 
of  the  parties  but  likewise  on  the  security  found  in  the  merchan- 
dise itself.  The  bank  usually  assumes  legal  ownership  of  this 
property  by  holding  warehouse  receipts  or  bills  of  lading  evi- 
dencing title  to  the  goods.  The  documents,  and  in  fact  the 
goods  themselves,  thus  serve  as  security  for  the  loan  which  the 
bank  has  granted  to  the  borrower.  At  some  stage  in  the  trans- 
action it  is  necessary  for  the  borrower  to  obtain  possession  of  the 
goods  in  order  to  market  them  and  the  bank  wishes  to  offer  every 
assistance  to  the  borrower  in  disposing  of  the  goods  in  order  to 
facilitate  the  ultimate  payment  of  the  loan.  The  bank  is  thus 
confronted  with  the  problem  of  releasing  the  documents  repre- 
senting the  merchandise  and  at  the  same  time  of  retaining  title 
to  the  property  underlying  its  loan.  The  bank  seeks  to  accom- 
plish these  two  conflicting  ends  by  having  the  borrower  sign  a 
document  known  as  a  "trust  receipt."  In  this  instrument  the 
borrower  acknowledges  the  receipt  of  certain  goods  which  are 
surrendered  to  him  for  a 'specified  purpose.  Although  the  bor- 
rower obtains  actual  possession  of  the  property,  the  legal  title 
is  still  retained  by  the  bank  and  this  fact  is  definitely  stated  in 
the  trust  receipt.  It  thus  becomes  more  than  a  mere  receipt  of 
the  goods,  for  it  is  also  a  formal  recognition  of  the  bank's  owner- 
ship of  the  goods.  In  fact,  a  trust  receipt  has  little  or  no  value 
at  law  and  cannot  properly  be  used  by  a  bank  in  any  transaction 
where  the  borrower  at  any  stage  has  had  legal  title  to  the  goods. 
The  trust  receipt  regards  the  borrower  as  agent  and  the  bank 
as  principal  without  disturbing  the  additional  relationship  of 
debtor  and  creditor  between  these  two  parties  arising  from  the 
loan  extended  to  the  former  by  the  latter  (see  form  14). 

II.  Use  of  the  Trust  Receipt. — The  trust  receipt  is  used  by 
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a  bank  when  it  surrenders  control  over  property  which  is  serv- 
ing as  collateral  for  a  loan.  Large  city  banks  granting  call 
loans  to  brokers  who  pledge  stocks  and  bonds  find  it  necessary 
in  the  course  of  the  daily  business  to  return  these  securities  to 
the  borrowers  for  the  purpose  of  enabling  them  to  make  sales. 
To  guard  against  possible  losses,  the  banks  usually  require  the 
brokers  to  sign  instruments  which  are  called  trust  receipts.  In 
a  similar  manner  these  instruments  are  also  used  by  banks  when 
they  relinquish  their  control  over  cotton,  grain,  and  other  com- 
modities which  have  been  pledged  as  collateral  for  loans.  De- 
tailed consideration  of  the  use  of  the  trust  receipt  will  be  con- 
fined to  the  financing  of  transactions  in  foreign  trade  in  which 
field  the  trust  receipt  has  its  widest  and  truest  application. 

1.  Exchange  of  Documents. — The  use  of  the  trust  receipt  in 
facilitating  the  exportation  of  goods  may  be  illustrated  by  trac- 
ing the  course  of  a  shipment  of  cotton.  An  Atlanta  bank  has  ex- 
tended a  loan  to  a  merchant  on  a  warehouse  receipt  evidencing 
a  certain  number  of  bales  of  cotton  stored  in  a  local  warehouse. 
The  merchant  sells  the  cotton  to  a  Liverpool  concern  and 
in  order  to  move  the  goods  it  is  necessary  for  the  seller  first 
to  have  the  warehouse  receipts  which  the  lending  bank  holds 
in  its  files.  The  bank  obtains  a  trust  receipt  from  its  cus- 
tomer and  gives  him  the  warehouse  receipts.  The  cotton  is 
then  withdrawn  from  the  warehouse  and  placed  on  freight  cars 
for  transportation  to  the  seaboard.  The  borrower  thus  has 
temporary  possession  of  the  goods  but  the  bank  usually  limits 
this  period  of  time  to  only  a  few  days  and  requires  the  immediate 
delivery  of  the  railroad  bills  of  lading.  The  trust  receipt  thus 
facilitates  the  movement  of  the  goods  to  market  by  replacing 
warehouse  receipts  with  bills  of  lading.  A  further  exchange  of 
documents  is  necessary  when  the  goods  arrive  at  the  seaport. 
Here  the  trust  receipt  is  again  employed,  for  the  Atlanta  Bank 
usually  forwards  the  railroad  bills  of  lading  to  its  New  York 
correspondent  which  releases  these  documents  so  that  the  for- 
warding agent  may  transfer  the  goods  from  the  railroad  to  the 
steamer.  When  this  is  done  the  ocean  bills  of  lading  are  ten- 
dered to  the  bank  which  then  cancels  the  second  trust  receipt. 

3.  Storage  in  Warehouse. — "While  the  exchange  of  documents 
is  the  sole  use  of  the  trust  receipt  in  export  transactions,  the 
instrument  has  a  wider  employment  in  import  dealings  where  it 
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is  used  for  the  following  purposes:  storage  of  goods  in  a  ware- 
house, sale  to  known  or  unknown  purchaser,  conversion  into 
manufactured  form.  Assume  that  a  San  Francisco  Bank  has 
issued  its  letter  of  credit  to  finance  an  importation  of  silk  from 
Japan.  The  seller  places  the  goods  on  board  a  vessel  bound 
for  America  and  his  bank  forwards  tlie  drafts  with  the  accom- 
panying documents  to  its  correspondent  in  San  Francisco  for 
presentation  to  the  bank  which  has  opened  the  credit.  These 
papers  are  usually  sent  by  a  mail  steamer  and  so  normally  arrive 
before  the  merchandise  itself.  The  drawee  bank,  on  accepting 
the  drafts,  receives  the  documents.  They  are  released  on  a  trust 
receipt  to  the  importer  in  order  that  he  may  be  prepared  to 
enter  the  goods  at  the  custom  house  as  quickly  as  possible  on  their 
arrival. 

Whether  the  documents  are  given  to  the  importer  before  or 
after  the  entry  of  the  goods,  the  next  step  is  to  place  them  in 
a  warehouse.  If  there  is  any  doubt  concerning  the  credit  stand- 
ing of  the  importer,  the  bank  may  retain  the  documents  and 
itself  warehouse  the  goods  in  its  own  name.  Hut  this  task  is 
usually  performed  by  the  importer  who  on  signing  a  trust  re- 
ceipt is  given  the  shipping  documents  representing  the  goods  and 
warehouses  them  in  his  own  name. 

The  importer  is  not  always  free  in  choosing  the  warehouse  for 
the  goods,  as  the  bank  may  determine  this  selection.  Since  the 
lending  bank  is  still  the  real  owner  of  the  goods,  it  will  insist 
upon  storage  in  a  reliable  warehouse.  The  bank  is  usually  satis- 
fied with  the  selection  of  a  warehouse  if  conducted  in  compliance 
with  the  provisions  of  the  Warehouse  Act  of  1916,  which  has 
tended  to  standardize  the  conditions  for  storing  staple  com- 
modities. 

The  bank  must  also  be  certain  that  the  warehouse  is  not  con- 
trolled by  the  borrower.  If  such  connection  exists,  the  security 
of  the  bank's  loan  might  become  impaired,  for  the  borrower 
would  have  free  access  to  the  goods,  even  though  he  did  not  pos- 
sess the  documents.  Let  us  trace  the  consequences  arising  from 
a  situation  where  a  bank  has  not  taken  the  proper  precaution  of 
ascertaining  the  relation  between  warehouse  and  borrower.  As- 
suming that  he  has  obtained  possession  of  the  goods  on  a  trust 
receipt  and  has  stored  them  with  a  company  under  his  control, 
he  is  in  a  position  to  sell  the  goods  and  obtain  the  proceeds 
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fraudulently  without  holding  the  documents.  If  he  goes  into 
bankruptcy  the  bank  is  then  confronted  with  the  difficult  task 
of  recovering  its  claims.  It  is  highly  probable  that  these  claims 
would  not  be  regarded  as  superior  to  those  of  general  creditors 
of  the  borrower  and  so  the  bank  would  be  compelled  to  bear  a 
proportionate  loss.  This  eventuality  is  recognized  in  the  ruling 
of  the  Federal  Reserve  Board  which  classes  an  acceptance  as  an 
unsecured  loan  if  based  on  goods  stored  in  a  warehouse  con- 
trolled by  the  borrower.    The  ruling  in  full  reads  as  follows : 

**If  an  acceptance  is  secured  by  shipping  documents  which  are  sur- 
rendered by  the  acceptor  for  a  trust  receipt  which  permits  the  pur- 
chaser of  the  goods  to  retain  control  of  the  goods,  the  accepting  bank 
can  not  be  said  to  be  secured  'by  some  other  actual  security,'  as  pro- 
vided in  Section  13  of  the  Federal  Resen'e  Act.  A  trust  receipt,  how- 
ever, which  does  not  i>ermit  the  purchaser  to  procure  control  of  the 
goods,  may  properly  be  said  to  be  actual  security  withm  the  meaning 
of  the  act. 

The  attached  correspondence  raises  the  question  whether  a  national 
bank  may  accept  drafts  in  excess  of  10  per  cent  of  its  capital  and  sur- 
plus in  a  ease  where  it  appears  that,  though  shipping  documents  are 
attached  at  the  time  of  acceptance,  those  documents  are  thereafter  de- 
livered to  the  purchaser  under  a  trust  receipt,  the  goods  being  taken 
up  at  once  by  milling  concerns. 

Section  13  provides  that  no  member  bank  shall  accept  for  any  one 
pei'son,  company,  firm,  or  corporation  in  excess  of  10  per  cent  of  its 
paid-up  and  unimpaired  capital  and  surplus,  unless  the  bank  is  secured 
'either  by  attached  documents  or  by  some  actual  security  gi'owing  out 
of  the  same  transaction  as  the  acceptance.' 

The  question  to  be  determined,  therefore,  is  whether  a  trust  receipt 
is  an  'actual  security'  in  the  sense  contemplated  by  the  act.  This  ques- 
tion has  been  considered  before  by  the  Federal  Resen'e  Board,  and  it 
has  been  generally  undei-stood  that  a  trust  receipt  which  permits  the 
purchaser  of  the  goods  to  obtain  control  of  those  goods  either  for  mill- 
ing or  other  purposes  is  not  an  actual  security  within  the  meaning  of 
the  act,  and  that,  therefore,  acceptances  secured  by  such  trust  receipts 
come  within  the  10  per  cent  limitation  imposed  by  Section  13. 

A  different  situation  results,  of  course,  in  any  case  where  the  tnist 
receipt  is  of  such  a  character  as  not  to  permit  the  pui'chaser  to  gain 
control  of  the  goods  as  where  they  are  held  for  the  account  of  the  ac- 
ceptor by  some  person,  warehouse,  or  corporation  independent  of  the 
borrower. 

It  is  the  opinion  of  this  office  that  in  the  case  presented  in  the  at- 
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tached  correspondence  where  the  documents  are  delivered  to  the  pur- 
chaser, and  where  the  goods  are  subject  to  his  disposition,  the  trust 
receipt  is  not  an  actual  security  within  the  meaning  of  Section  13  and 
the  10  per  cent  limitation  must  be  held  to  apply."  {Federal  Reserve 
Bulletin,  vol.  iii,  p.  880.) 


Because  of  unfortunate  experiences  in  the  past,  a  number  of 
banks  are  no  longer  satisfied  with  the  mere  knowledge  that  the 
warehouse  is  uncontrolled  by  the  borrower,  but  furthermore  go 
to  the  extent  of  designating  a  specific  warehouse  in  which  the 
goods  must  be  stored.  In  fact,  a  New  York  bank  which  is  inter- 
ested in  the  financing  of  cotton  operates  a  subsidiary  chain  of 
warehouses  and  so  has  absolute  control  over  the  commodities 
underlying  such  loans. 

It  is  good  practice  to  record  a  detailed  description  of  the 
merchandise  .on  the  trust  receipt.  The  grade  of  the  cotton,  spe- 
cial marks  on  leather,  the  numbers  on  the  packages,  all  serve 
as  a  means  of  identification.  An  auditor  or  other  representative 
of  the  bank  may  use  these  notations  in  making  a  periodic  inven- 
tory of  the  goods  wherever  they  may  be  located.  Regular  exami- 
nations are  most  e.s.sential  in  checking  commodities  which  are 
serving  as  collateral  for  loans. 

A  bank  must  see  that  the  goods  are  fully  insured  against 
fire  and  the  other  losses  and  that  it  is  named  as  beneficiary  in 
the  polic.y  or  certificate.  At  times  these  documents  are  made 
payable  to  the  importer,  but  in  such  cases  the  bank  is  further 
covered  by  a  rider  which  recognizes  that  the  bank's  interest  in 
the  destroyed  property  must  be  settled  before  the  claims  of  any 
other  parties. 

When  the  goods  have  thus  been  stored  in  an  acceptable  ware- 
house, and  insured  by  a  reputable  company,  the  warehouse  re- 
ceipts and  insurance  policies  are  returned  to  the  bank,  which 
then  cancels  the  trust  receipt. 

3.  Sale  to  Purchasers. — The  policy  of  surrendering  goods  to 
a  buyer  is  determined  largely  by  the  credit  standing  of  the  im- 
porter who  is  now  the  seller.  Ordinarily  the  bank  is  not  inter- 
ested in  knowing  the  name  of  the  buyer,  since  it  relies  primarily 
upon  the  standing  of  the  seller.  But  there  are  certain  conditions 
under  which  the  bank  must  exercise  caution  in  surrendering  its 
control  over  the  goods.    The  importer  may  have  only  a  limited 
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credit  standing,  or  a  line  of  credit  extended  by  the  bank  may 
be  nearly  exhausted  through  drafts  accepted  in  his  behalf  and 
other  debits  to  his  account.  The  bank  may  thereupon  follow  a 
conservative  policy  by  itself  making  all  the  arrangements  for 
delivering  the  goods  from  the  warehouse  to  the  buyers  whenever 
the  importer  is  able  to  effect  sales. 

Banks  are  not  desirous  of  entering  into  the  business  of  mer- 
chandising or  of  consignment  finance,  and  so  it  is  customary 
to  surrender  the  goods  directly  to  the  importer  on  his  trust  re- 
ceipt. This  instrument  does  not  always  give  the  merchant  com- 
plete freedom  in  selling  his  goods,  for  the  bank  may  require  him 
to  submit  the  name  of  the  prospective  purchaser  for  approval. 
As  the  borrower's  financial  interest  in  the  goods  is  usually  less 
than  the  bank's,  it  is  directly  concerned  in  preventing  sales  at 
prices  insuflBcient  to  cover  the  loan.  The  trust  receipt  may  re- 
quire not  alone  the  name  of  the  purchaser  but  also  the  selling 
price  of  goods.  Some  banks  prevent  sacrifice  sales  by  simply 
inserting  in  their  trust  receipts  the  provision  that  the  goods 
shall  not  be  sold  at  less  than  the  current  market  price.  The  bank 
may  itself  sell  the  goods  directly  or  permit  the  importer  to  dis- 
pose of  them  to  a  specified  purchaser.  In  most  cases,  the  bank 
has  assured  itself  of  the  importer's  credit  standing  before  issuing 
the  letter  of  credit  and  does  not  care  to  approve  of  the  persons 
buying  the  goods. 

After  the  goods  have  been  warehoused  and  later  sold,  the 
bank  must  determine  what  policy  it  will  follow  regarding  the 
disposition  of  the  proceeds  derived  from  the  sale.  It  must  be 
remembered  that  the  bank,  on  behalf  of  the  importer,  has  ac- 
cepted the  drafts  drawn  by  the  exporter  and  is  therefore  obli- 
gated to  pay  these  bills  at  their  maturity.  The  bank  does  not 
actually  pay  these  bills  out  of  its  own  resources,  but  instead 
is  placed  in  funds  by  the  importer  at  some  time  in  advance  of 
the  maturity  of  the  bills.  These  anticipatory  payments,  or  as 
they  are  sometimes  called  prepajTnents,  must  be  made  by  the 
importer  whenever  the  bank  calls  for  them.  Banks  usually  per- 
mit customers  in  good  standing  to  withhold  these  prepayments 
until  a  time  immediately  preceding  the  payment  of  the  drafts. 
In  the  case  of  a  borrower  with  more  or  less  doubtful  credit 
standing,  the  bank  may  in.sist  upon  the  prompt  delivery  of  pro- 
ceeds whenever  goods   are  sold.     In  this  way  the  customer's 
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liability  is  reduced  gradually  and  is  extinguished  completely  be- 
fore the  maturity  of  the  drafts.  By  thus  compelling  the  amortiz- 
ing of  loans,  the  bank  gains  a  decided  advantage  in  demanding 
prepayments.  Under  this  plan  the  borrower  is  actually  pay- 
ing off  a  loan  in  part  before  it  is  due  and  he  loses  the  use 
of  this  money,  or  its  value  expressed  in  terms  of  interest, 
in  the  period  between  the  making  of  payment  and  the  maturity 
of  the  obligation.  Banks  often  allow  a  rebate  of  interest  on  the 
unexpired  time  of  their  acceptances  to  customers  making  antici- 
patory payments.  The  interest  thus  allowed  may  simply  be  a 
fiat  rate,  say  of  4  per  cent,  for  all  transactions.  Banks  which 
engage  extensively  in  foreign  trade  graduate  their  rates  accord- 
ing to  the  unexpired  maturity  of  the  acceptances  and  the  pre- 
vailing cost  of  money.  In  a, general  way,  the  rate  of  interest 
will  vary  directly  with  the  period  of  time  between  the  prepay- 
ment and  the  maturity  of  the  draft  and  usually  no  rebate  is 
granted  when  the  period  of  the  bill  has  less  than  ten  days  to 
run.  In  granting  allowances  to  their  customers,  banks  may 
determine  the  cost  of  money  in  various  ways.  The  rate  may  be 
fixed  at  from  1  to  2  per  cent  below  the  rediscount  rate  of  the 
Federal  Reserve  Bank  in  case  of  dollar  acceptances  or  below  the 
rate  of  the  Bank  of  England  in  the  case  of  sterling  bills.  The 
ruling  rate  for  prime  bankers'  bills  of  exchange  may  also  serve 
as  a  basis  for  determining  the  rate  to  be  allowed  on  prepay- 
ments. A  third  method  is  to  grant  customers  the  same  rate  that 
they  would  receive  on  demand  deposits  with  the  bank. 

The  subject  of  anticipatory  payments  applies  only  to  selling 
of  goods  for  cash.  If  the  proceeds  are  in  the  form  of  notes  or 
bills  receivable,  they  are  not  regarded  by  the  bank  as  prepay- 
ments until  they  are  actually  paid  by  the  makers  or  drawers 
who  have  purchased  the  goods.  If  the  bank  so  wishes,  it  may 
sell  or  discount  these  obligations  in  order  to  raise  funds.  Sales 
are  also  made  on  the  open  account  basis,  and  so  payment  is  de- 
ferred for  30  days  or  longer,  depending  upon  the  terms  of  sale. 
In  this  event  the  bank  may  compel  the  importer  to  indicate  on 
his  books  that  these  accounts  are  assigned  to  the  bank  and  later 
to  tender  the  checks  when  payment  is  made  by  the  purchasers 
of  the  goods. 

4.  Conversion  into  Manufactured  Form. — Raw  materials  are 
also  imported  for  the  purpose  of  manufacturing  them  into  fin- 
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ished  products  as  in  the  case  of  hides  to  leather  or  hemp  into 
rope.  This  situation  presents  an  added  complication  to  the 
banks,  for  the  raw  materials  are  converted  into  a  different  form 
and  so  identification  of  the  bank's  specific  property  may  often 
prove  difficult.  It  has  occasionally  been  possible  in  the  bank- 
ruptcy of  the  importer  for  a  bank  to  reclaim  its  property  by  trac- 
ing identification  marks,  such  as  tags  attached  to  leather.  In 
order  to  avoid  loss  on  loans  collateraled  by  goods  which  are 
being  manufactured,  the  borrower  may  be  required  to  substitute 
goods  of  equal  value  for  those  originally  covered  under  the 
trust  receipt  and  later  withdrawn  for  manufacture.  Another 
way  of  maintaining  the  security  of  the  bank  is  to  replace  the 
raw  materials  with  goods  in  finished  form. 

III.  Protective  Clauses  in  Trust  Receipts. — The  above  de- 
scription of  the  various  uses  of  the  trust  receipt  has  indicated  the 
methods  followed  by  banks  to  safeguard  their  interest  in  goods 
on  which  advances  have  been  made.  These  protective  measures 
find  expression  in  the  trust  receipt  forms  issued  by  the  banks. 
Some  of  these  clauses  are  presented  below : 

1.  Selection  of  Warehouse. — "For  the  sole  purpose  of  obtaining  said 
property  and  storing  the  same  in  a  warehouse  of  the  Y  Company  or 
other  warehouse  acceptable  to  the  X  Bank  and  to  hand  the  storage  re- 
ceipt for  the  same  properly  indoi-sed  forthwith  to  the  said  X  Bank." 

2.  Warehousing  of  Goods  in  Name  of  Bank. — "Storing  the  same  in 
the  name  as  the  property  of  the  said  bank  and  subject  only  to  their 
order,  we  hereby  agree  to  so  store  the  said  property  and  to  hand 
the  storage  receipt  for  the  same  to  the  said  bank,  when  obtained." 

3.  Approval  of  Purchaser  and  Price. — "In  trust  to  deliver  the  same 

to   who  have  purchased  the  same  for   payable 

in   and  to  obtain  from  the  purchaser  the  proceeds  of  the 

sale  of  the  same." 

4.  Delivery  of  Proceeds  of  Sale. — "In  consideration  of  the  delivery 
of  said  goods  to  us  in  trust  as  above,  we  agree  to  deliver  them  imme- 
diately to  the  said  purchasers  and  to  collect  the  proceeds  of  sale,  and  im- 
mediately deliver  such  pi-oceeds  to  the  X  Bank,  in  whatever  form  col- 
lected, to  be  applied  by  them  against  the  acceptances  of  

on  our  account,  under  the  terms  of  Letter  of  Credit  No 

issued  for  our  account,  and  to  the  payment  of  any  other  indebtedness 
of  ours  to  " 

5.  Substitution  of  Goods  Manufactured. — "It  is  further  understood 
and  agreed  that  the  undersigned  may  at  any  time,  with  the  approval 


lie  FOREIGN  COMMERCIAL  CREDITS 

of  said  bank,  substitute  othei*  goods  of  equal  value  in  place  of  those 
originally  covered  by  this  agreement,  and  the  rights  of  the  said  bank 
in  regard  to  the  goods  so  substituted  shall  be  the  same  in  every  respect 
as  if  such  substitution  had  not  been  made." 

6.  Segregation  of  Bank's  Property. — "We  agree  to  keep  said  goods, 
the  manufactured  product,  and  the  proceeds  thereof,  whether  in  the 
form  of  moneys  or  accounts  and  bills  receivable,  separate  and  capable 
of  identification  as  the  property  of  the  X  Bank." 

7.  Entries  on  Books  of  Borrower. — "The  undersigned,  in  further  as- 
surance, agree  that  in  so  far  as  the  undersigned,  such  entries  shall 
definitely  indicate  that  said  goods  and  documents  and  said  proceeds 
thereof  are  the  property  of  said  bank." 

8.  Insurance  Payable  to  Bank. — "The  said  goods  and  the  manufac- 
tured product  thereof  while  in  our  hands  shall  be  fully  insured  against 
loss  by  fire,  and  the  insurance  money  received  for  any  loss  shall  be 
subject  to  the  trust  hereon  contained  in  the  same  manner  as  the  goods 
themselves," 

9.  Prohibition  on  Rehypothecation  of  Goods. — "We  promise  that 
neither  the  merchandise  nor  the  proceeds  thereof,  covered  by  this  trust 
receipt,  shall  be  pledged  or  hypothecated  in  any  manner,  and  that  it 
shall  be  kept  free  from  all  liens  except  that  covered  by  this  present 
trust  receipt." 

10.  Recognition  of  Ownership. — "We  recognize  and  admit  the  owner- 
ship of  the  immediate  possession  of  the  described  property  of  the  X 
bank  and  its  right  and  the  right  of  its  agents  in  and  to  the  relative 
documents  therefor,  and  until  such  delivery  to  the  bank  of  the  above 
required  documents." 

11.  Right  of  Immediate  Repossession. — "All  the  obligations  and  other 
terms  of  the  said  agreement  are  made  a  part  hereof  and  reaffirmed,  and 
the  said  bank  shall  be  and  remain  owner  of  the  said  mei'chandise  and 
the  proceeds  thereof,  with  the  full  rights  pertaining  to  such  ownership, 
including  the  right  at  any  time  to  take  possession  of  the  said  merchan- 
dise and  proceeds  wherever  found,  and  to  collect  the  proceeds  of  sale." 

The  enforcement  of  the  above  precautionary  clauses  by  banks 
would  undoubtedly  reduce  losses  arising  from  loans  on  trust 
receipts.  Unfortunately  these  measures  have  not  been  generally 
applied  by  banks.  There  was  little  careful  supervision  and 
check  in  the  busy  years  since  1915  when  the  enormous  financing 
of  exports  and  imports  taxed  the  working  force  of  American 
hanks  beyond  their  capacity.  Besides,  there  was  little  need  for 
concern  over  loans  based  on  commodities,  as  their  ever-soaring 
market  price  seemed  to  offer  adequate  cover,  but  with  the  pre- 
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cipitous  fall  in  the  price  level  beginning  with  the  spring  of  1920, 
banks  encountered  trouble  with  customers  to  whom  goods  had 
been  released  on  trust  receipts.  These  borrowers  found  diffi- 
culty in  disposing  of  their  goods,  and  when  sales  were  actually 
effected,  the  cash  proceeds  were  retained  in  order  to  stave  off 
insolvency.  Borrowers  in  desperate  straits  obtained  additional 
loans  by  rehypothecating  their  goods  with  other  banks.  These 
institutions  found  themselves  without  control  over  the  goods 
which  were  their  property.  Wliere  the  form  had  been  changed 
by  manufacture,  it  was  practically  impossible  to  trace  the  origi- 
nal material. 

IV.  Legal  Aspects. — The  general  unsettled  status  of  the 
trust  receipt  in  commercial  usage  is  further  accentuated  by  the 
uncertainty  of  this  instrument  at  law.  It  has  been  the  subject 
of  litigation  in  state  and  federal  courts  on  many  occasions.  The 
courts  have  usually  sustained  the  rights  of  the  banker  to  prop- 
erty under  a  trust  receipt  against  a  customer  who  has  received 
a  loan,  but  there  Ls  little  unanimity  concerning  the  claims  of  the 
banker  against  third  parties  who  as  bona  fide  purchasers  have 
come  into  passession  of  the  goods. 

The  rights  of  a  bank  under  a  trust  receipt  have  been  seriously 
limited  in  the  recent  case  of  Irving  National  Bank  vs  Dernburg 
&  Son,  reported  in  the  New  York  Law  Journal  (Jan.  6,  1922), 
as  follows: 

"The  Irving  Bank,  New  York,  had  taken  as  collateral  for  a  loan  a 
certain  negotiable  warehouse  receipt  and  thereafter,  and  while  the  loan 
was  still  partly  unpaid,  pennitted  the  bankrupt  company  to  repossess 
itself  of  certain  fox  skins  included  within  the  warehouse  receipt,  the 
bank  obtaining  a  trust  i-eceipt  in  the  usual  form.  These  fox  skins  came 
into  the  possession  of  the  receiver  and  the  bank  made  a  motion  to  obtain 
possession  of  the  goods.  This  is  the  motion  which  Judge  Knox  denied, 
writing  an  opinion  which  reads  in  part  as  follows:  'If,  as  is  said  in 
Lathrop  vs  Holland  (205  Fed.  143),  a  purpose  of  the  bankruptcy  acts 
and  of  state  recording  statutes  is  to  discourage  secret  equities,  this  mo- 
tion should  be  denied.  In  my  opinion  the  only  title  to  the  skins  which 
was  acquired  by  petitioner  is  of  no  different  character  than  that  which 
would  have  been  conveyed  by  a  chattel  mortgage.  Having  this  securitj^ 
title,  petitioner  pennitted  bankrupt  to  repossess  the  skins  and  thus  af- 
ford an  opportunity  for  the  deception  of  persons  who  might  deal  with 
the  bankrupt  upon  his  possession  of  the  goods  sought  to  be  reclaimed. 
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I  feel  that  petitioner  is  in  no  position  to  ask  protection  under  the  case 
of  in  re  Cattus  (183  Fed.  733).  The  doctrine  there  announced  was 
speciflcally  limited  to  trust  receipts  representing  an  advance  of  pur- 
chase money,  and  I  am  not  disposed  to  follow  that  decision  beyond  the 
requirements  of  its  facts.  Should  this  contention  of  petitioner  in  the 
present  instance  be  sustained,  it  would,  in  my  humble  judgment,  serve 
to  uphold  a  practice  which  I  believe  to  be  grossly  inequitable  as  against 
general  creditors,  and  which  would  lead  to  great  abuse.  The  motion  is 
denied,' " 

The  confusion  in  applying  legal  remedies  to  eases  arising  from 
the  trust  receipt  is  due  largely  to  the  fact  that  as  yet  no  satis- 
factory legal  classification  has  been  evolved  by  judicial  inter- 
pretation,^ On  this  subject  Dr,  Harlan  Stone,  Dean  of  the 
Columbia  Law  School,  writing  in  the  Columhia  Law  Review 
(May,  1915,  vol,  15,  p.  433),  made  the  following  observations: 

"The  courts  are  at  a  loss  to  determine  under  which  of  the  recognized 
classes  of  security  arrangements  trust  receipts  shall  be  grouped.  It  is 
important  to  note  as  a  starting  point  that,  in  nearly  every  case,  the 
agreement  reserves  the  legal  title  to  the  goods  in  the  banker  until  the 
importer  repays  his  advances,  and  the  courts  are  imanimous  in  recog- 
nizing this  legal  title  and  in  protecting  it.  Since,  therefore,  the  bank 
is  the  legal  owner,  it  cannot  be  a  cestui  que  trust,  a  pledgee,  or  a  legal 
or  equitable  lienor.  The  idea  of  a  pledge  or  lien  is  still  further  nega- 
tived by  the  fact  that  the  bank  retains  its  security  after  parting  Avith 
possession  of  the  goods.  The  transaction  is  unlike  a  factor's  agreement 
in  that  the  factor  simply  remits  to  his  principal  a  certain  percentage 
of  the  proceeds  from  his  sales,  whereas  the  importer  is  bound  to  pay 
the  fixed  purchase  price  which  was  advanced  by  the  bank,  regardless  of 
what  he  I'ealizes  from  the  goods.  This  process  of  elimination  leaves 
conditional  sales  and  chattel  mortgages  as  the  only  forms  of  secui'ity  to 
Avhich  a  tnist  receipt  agreement  is  similar,  but  the  authoi'ities  are  in 
conflict  as  to  which  of  these  transactions  it  is  most  like.  If  it  be  a  chat- 
tel mortgage,  it  must  be  recorded  to  be  valid  against  the  creditors  of 
the  importer,  and  this  is  also  true  of  conditional  sales  in  many  states. 
Again,  were  it  placed  under  either  of  those  categories,  the  fact  that  the 
debtor  is  permitted  to  sell  and  deal  Avith  the  property  as  his  own  would, 
in  most  jurisdictions,  estop  the  banker  from  asserting  his  title  in  the 
event  of  the  importei-'s  insolvency.     And  yet  the  courts  have  not  only 

1  See  article  in  Columhia  Law  Review,  May,  1022,  vol.  22,  No.  5, 
pp.  395-420. 
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refused  to  apply  the  Recording  Acts  to  these  transactions,  but  have  also 
upheld  the  banker's  rights  against  parties  claiming  under  the  importer 
as  judgment  or  attaching  creditors,  lienors,  trustees  in  bankruptcy, 
jjledgees,  and  even  an  innocent  jiurchaser  for  value  of  the  importer's 
claims  against  purchasere  of  the  goods.  These  decisions  may  rest  on  a 
distinction  which  the  courts  have  adopted  with  reference  to  other  con- 
signment arrangements,  which  is  that  if  the  debtor  is  permitted  to  sell 
the  goods  and  treat  the  proceeds  as  his  own,  the  retention  of  title  by  the 
creditor  is  a  fraud ;  but  if  the  agreement  that  the  debtor  can  sell  require 
him  to  apply  the  proceeds  in  diminution  of  the  debt  secured  by  the 
goods,  the  creditor's  title  will  be  recognized.  Or  the  cases  may  rest  on 
the  broader  ground  that  since  trust  receipt  agreements  are  well  recog- 
nized in  business  circles  as  legitimate  and  necessaiy  to  commerce,  the 
courts  will  always  strive  to  protect  the  banker's  title.  But  whatever 
may  be  the  reason,  the  fact  remains  that  the  courts  refuse  to  subject 
such  agreements  to  the  disabilities  which  are  imposed  upon  conditional 
sales  and  chattel  mortgages,  a  fact  which  seems  to  indicate  that  those 
courts  are  correct  which  distinguish  them  from  either.  Other  questions 
arise  apart  from  the  validity  of  the  bank's  title  against  claimants  under 
the  importer.  In  the  recent  case  of  Brown  vs  Massachusetts  Hide 
Corporation  (C.  C.  A.  1915)  218  Fed.  769,  the  trust  receipt  stipulated 
that  the  importer  should  hold  the  goods  and  their  proceeds  as  security 
not  only  for  the  payment  of  the  debt  for  those  particular  goods,  but 
also  for  'any  other  mdebtedness.'  Upon  the  appointment  of  a  receiver 
for  the  importer,  the  bank  claimed  that  some  goods  which  the  importer 
had  already  paid  for  should  be  treated  as  secui'ity  for  other  debts  not 
yet  due.  The  District  Court  disallowed  this  claim,  following  the  New 
Haven  Wire  Company  cases,  which  hold  that  the  transaction  is  a  condi- 
tional sale  and  that,  therefore,  as  soon  as  the  importer  pays  for  the 
goods  and  all  debts  then  due,  title  passes  free  from  any  lien  for  other 
debts.  The  circuit  Court  of  Appeals,  however,  rejected  this  doctrine 
and  upheld  the  bank's  contention.  This  decision  is  in  harmony  with  the 
leading  case  of  Charavay  vs  York  Silk  Mfg.  Co.,  in  which  also  the 
court  feels  bound  to  repudiate  any  idea  of  conditional  sale  in  order  to 
permit  the  bank  to  i-eclaim  and  sell  the  property  and  then  recover  from 
the  impoi'ter  any  deficiency  between  the  amount  realized  on  the  sale 
and  the  amount  advanced  to  the  importer.  As  a  matter  of  principle,  it 
is  submitted  that  here,  as  in  the  cases  involving  the  validity  of  trust 
receipts,  the  same  results  can  be  reached  whether  we  call  the  transac- 
tion a  conditional  sale  or  a  mortgage.  Since  the  retention  of  title  by  a 
conditional  vendor  is  merely  to  have  security  for  the  purchase  price, 
the  transaction  is  in  its  essence  a  mortgage.  This  is  evidenced  by  the 
fact  that  the  risk  of  loss  of  the  goods  is  not  on  the  seller,  despite  his 
legal  title,  but  is  on  the  buyer.    It  follows  that  since  a  mortgage  is  per- 
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mitted  to  foreclose  and  sell  the  property  and  then  recover  any  deficiency 
from  the  mortgagor,  a  conditional  vendor  should  have  a  similar  right. 
The  court  in  the  Charavay  case  seems  to  fear  that  if  a  conditional 
vendor  retakes  the  goods  he  thereby  destroys  the  consideration  for  the 
debtor's  obligation  to  pay  and  consequently  cannot  thereafter  maintain 
an  action  for  the  deficiency.  But  this  difficulty  is  avoided  if  the  vendor 
reclaim  the  property,  not  as  his  own,  but  expressly  for  the  purpose  of 
reselling  on  account  of  the  buyer.  And  finally  ic  is  only  a  logical  ex- 
tension of  this  analogy  to  jjermit  the  conditional  vendor's  title  to  stand 
as  security,  not  only  for  the  purchase  price  of  those  particular  goods, 
but  also  for  other  debts  as  well  if  the  parties  so  stipulate.  In  such  a 
ease,  the  bank  might  be  the  legal  owner  of  the  goods  until  they  were 
paid  for,  and  might  thereafter  have  an  equitable  lien  on  them  for  other 
debts." 

State  courts  have  classified  a  trust  receipt  variously  as  a  secret 
lien,  chattel  mortgage  or  conditional  sale.  In  several  states  the 
trust  receipt  has  been  regarded  as  a  form  of  chattel  mortgage  or 
conditional  sale,  and  so  is  governed  by  the  provisions  of  the  re- 
cording statutes.  It  is  then  necessary  for  the  banker  to  record 
the  terms  of  the  trust  receipt  and  file  in  the  local  record  office 
an  affidavit  which  reads  somewhat  as  follows: 

"State  of 

County,  ss : 

,  being  first  duly  sworn,  on  his  oath  deposes  and  says 

that  he  is   of  the  X  Bank,  the  corporation  named  and 

referred  to  as  the  bank  in  the  trust  receipt,  copy  of  which  is  attached : 
that  attached  hereto  marked  "Exhibit  A"  is  a  true,  correct,  and  exact 

copy  of  a  certain  trust  receipt  executed  by   under  date  of 

19 ... .     in    favor    of    said    X    Bank    in    the    sum    of 

Dollars    ($ ),    

together  with  interest 

thereon  at  the  rate  of   per  cent  ( .  .  % )  from  the   

day  of 19. .  ;  that  said  claim  is  just  and  unpaid,  and  that 

to  secure  the  payment  of  the  same  the  within  trust  receipt  has  been 
executed  and  delivered  to  said  bank  in  good  faith. 

Sworn   to  before  me   and   subscribed  in  my  presence  by   the  said 

,  this  day  of ,  A.  D.  19. .. 

Notary  Public," 

Most  trust  receipts  arise  from  bankruptcy  proceedings,  but  the 
federal  courts  have  never  attempted  to  classify  it.     However, 
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its  legality  has  usually  been  sustained  on  the  basis  of  its  neces- 
sity as  a  useful  commercial  instrument.  As  observed  in  the 
Cornell  Review  (January,  1921,  vol.  6,  No.  2,  pp.  168-178)  this 
view  of  the  federal  judiciary  has  had  the  same  effect  as  a  legis- 
lative enactment  establishing  the  validity  of  the  trust  receipt. 
Several  of  the  states  have  actually  written  this  theory  on  the 
statute  books  by  passing  laws  which  give  the  banker  a  measure 
of  protection  under  loans  based  on  trust  receipts.  The  law  of 
Louisiana  on  this  subject  reads  as  follows : 

(Act  No.  9  of  1914  Laws  of  Louisiana.) 

An  act  making  it  a  felony  to  withdraw  collateral  pledged  to  a  bank 
on  a  trust,  or  other  form  of  receipt,  and  when  so  withdrawn,  to  use, 
sell,  repledge  or  otherwise  dispose  of  same  for  any  other  purpose  than 
that  of  paying  the  indebtedness ;  or  to  fail  or  refuse  to  return  collateral 
so  withdrawn  on  a  trust,  or  other  form  of  receipt,  on  demand,  or  in 
lieu  thereof  to  make  to  the  pledges  a  cash  payment  equivalent  to  the 
full  value  of  said  collateral:  or  should  said  collatei'al  exceed  in  value 
the  indebtedness  it  secures,  to  fail  or  refuse  to  make  a  cash  payment 
to  the  pledgee  equal  to  the  full  amount  of  said  indebtedness;  makmg 
the  proof  of  certain  facts  prima  facie  evidence  of  criminal  intent,  but 
giving  the  state  the  right  to  prove  intent  in  addition  thereto  by  any 
competent  evidence;  dispensing  the  State  from  the  necessity  of  proving 
that  a  person  when  acting  in  a  representative  capacity  so  withdrawing 
said  collateral  and  using  same  unlawfully,  derived  any  pereonal  benefit 
or  profit  from  said  transaction ;  providing  penalties  for  the  violation 
thereof  and  repealing  all  laws  or  parts  of  laws,  contrary  to  or  incon- 
sistent herewith;  provided,  however,  that  nothing  in  this  act  shall  be 
taken  or  intended  to  affect  any  prosecution  which  was  pending  in  any 
court  at  the  date  of  the  passage  of  this  act. 

Section  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of 
Louisiana,  That  any  pereon  that  is  a  customer  or  any  person  being  an 
officer,  member,  agent,  or  employee  of  any  person,  partnership  or  corpo- 
ration that  is  a  customer  of  any  bank  or  banking  institution,  savings 
bank,  or  trust  company,  organized  imder  the  laws  of  this  State,  of  the 
L'nited  States  or  of  any  foreign  country,  or  of  a  private  banker,  or  of  a 
person,  firm,  or  corporation  that  loans  money  on  coUatex'al  security,  do- 
ing business  in  this  State,  who  is  allowed  to  withdraw  any  collateral 
pledged  by  him,  personally  or  in  his  representative  capacity,  on  a  trust 
or  other  form  of  receipt  and,  fii-st,  who  uses,  sells,  repledges  or  othei'wise 
disposes  of  said  collateral  so  withdrawn,  for  any  other  purpose  than  that 
of  paying  the  indebtedness  for  the  security  of  which  the  said  collateral 
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was  pledged;  or,  second,  who  fails  or  refuses  to  return  said  collateral 
on  demand,  or  who  fails  or  refuses  in  lieu  of  the  return  of  said  col- 
lateral to  make  to  the  pledgee  a  cash  payment  equivalent  to  the  full 
value  of  said  collateral  so  withdrawn,  or  should  said  collateral  exceed  in 
value  the  indebtedness  it  secures,  who  fails  or  refuses  to  make  a  cash 
payment  to  said  pledgee  equal  to  the  full  amount  of  said  indebtedness, 
shall  be  guilty  of  a  felony. 

Section  2.  Be  it  further  enacted,  etc.,  That  proof  of  any  of  the  acts 
set  forth  in  section  one  of  this  act  shall  be  considered  prima  facie 
evidence  of  criminal  intent;  provided,  however,  that  the  State  shall 
have  the  right  to  proceed  further,  if  it  so  elects,  and  prove  such  crim- 
inal intent  by  any  competent  evidence  in  its  possession. 

Section  3.  Be  it  further  enacted,  etc..  That  in  all  cases  where  the 
pei'son  doing  the  things  denounced  by  this  act  was  an  officer,  member, 
agent,  or  employee  of  any  person,  partnership,  or  corporation,  that 
was  the  customer  of  the  bank,  or  person,  firm,  or  corporation  loaning 
money  on  collateral  security,  it  shall  not  be  necessary  to  complete 
the  proof  of  crime  charged,  for  the  State  to  prove  that  such  person 
derived  any  personal  benefit,  advantage,  or  profit  from  such  trans- 
action; provided,  however,  the  State  shall  always  have  the  right  to 
make  such  proof  by  any  competent  evidence  it  may  have  in  its  pos- 
session. 

Section  4.  Be  it  further  enacted,  etc..  That  any  person  violating 
any  of  the  provisions  of  this  law  shall  be  deemed  guilty  of  felony, 
and,  on  conviction,  shall  be  imprisoned  with  or  without  hard  labor 
for  not  more  than  ten  years,  in  the  discretion  of  the  court. 

Section  5.  Be  it  further  enacted,  etc.,  That  all  laws  or  parts  of 
laws  contrary  to  or  inconsistent  herewith  are  hereby  repealed ;  pro- 
vided, however,  that  nothing  herein  shall  be  taken  or  intended  to  affect 
any  prosecution  which  was  pending  in  any  court  at  the  date  of  the 
passage  of  this  act  under  the  provisions  of  Act  120  of  1910. 

The  general  laws  of  Maryland  (article  27,  section  119)  con- 
tain the  following  statute,  shorter  in  form  than  the  Louisiana 
act  but  quite  similar  in  content: 

"If  any  person  or  persons  shall  on  his  or  their  own  behalf,  or  shall 
for  or  on  behalf  of  any  other  person  or  persons,  or  shall  for  or  on 
behalf  of  any  firm,  copartnership,  or  corporation,  receive,  accept,  or 
take  in  trust  from  any  person,  persons,  firm,  copartnership,  or  cor- 
poration any  warehouse  receipt  or  bill  of  lading  or  any  document  giv- 
ing or  purporting  to  give  title  to  or  right  to  possession  of  any  goods, 
Avares,   merchandise,   or  other  personal   property   of  any   kind,   under 
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or  subject  to  any  written  contract  or  agreement  expressing  the  terms 
and  conditions  of  such  trust ;  and  if  such  person  or  persons  so  receiving 
any  warehouse  receipt  or  elevator  receipt,  bill  of  lading,  or  any  docu- 
ment giving  or  purporting  to  give  title  or  the  right  to  possession  of 
any  goods,  wares,  or  merchandise  or  other  personal  property  of  any 
kind  shall,  in  violation  of  good  faith,  fail,  neglect,  or  refuse  to  perform 
or  fulfill  the  terms  and  conditions  of  such  trust  as  expressed  in  such 
written  contract  or  agreement,  then,  and  in  every  such  case,  such  per- 
son or  persons  so  failing,  neglecting,  or  refusing  to  perform  or  fulfill 
the  terms  and  conditions  of  such  trust  shall,  on  being  convicted  thereof, 
be  imprisoned  in  the  penitentiary  for  a  term  of  not  more  than  ten 
years  nor  less  than  one  year,  or  be  fined  not  more  than  five  thousand 
doUai-s  ($5,000)  nor  less  than  five  hundred  dollars  ($500),  or  both, 
in  the  discretion  of  the  court." 

V.  Bailee  Receipt. — As  previously  mentioned,  the  trust 
receipt  has  often  failed  the  banks  in  pressing  their  claims  against 
third  parties  who  have  purchased  the  goods  from  the  borrower. 
In  thus  releasing  goods  for  the  purpose  of  sale,  banks  at  times 
require  customers  of  doubtful  standing  to  sign  a  form  known 
as  a  bailee  receipt.  This  document  is  developed  from  the  term 
"bailment"  and  is  regarded  as  more  stringent  than  the  trast 
receipt  and  is  supposed  to  offer  the  bank  more  adequate  pro- 
tection. The  opinion  has  also  been  expressed  that  any  triLst 
receipt  is  a  priore  a  bailee  receipt,  and  so  no  legal  distinction 
exists  between  these  two  instruments.  A  typical  bailee  receipt 
reads  as  follows : 

Received  from  the  X  Bank,  solely  for  the  purpose  of  selling  the 
same  for  account  of  said  bank,  the  following  property,  marked  and 
numbered  as  follows :  . . . '. 

and hereby  undertake  to  sell  said  property  for  account  of  said 

bank  and  collect  the  proceeds  thereof  and  deliver  the  same  imme- 
diately upon  receipt  to  the  said  bank  in  whatever  form  collected,  to  be 

applied  to  the  credit   of   hereby  acknowledging    to  be 

bailee  of  said  property  for  the  said  bank,  and do  hereby  assign 

and  transfer  to  the  said  bank  the  accounts  of  the  jjurchasei-s  of  said 
property  to  the  extent  of  the  purchase  price  thereof,  of  which  fact 
notice  shall  be  given  at  the  time  of  delivery   of  said   property  by 

to  said  purchaser  or  purchasers  and  all  invoices  therefor  shall 

have  printed,  written,  or  stamped  thereon  the  following:  "Transferred 
and  payable  to  the  X  Bank." 
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If  said  property  is  not  sold  and  the  proceeds  so  deposited  within  10 

day?   from   this  date,    undertake   to   return   all   documents  at 

once  upon  demand  or  to  pay  the  value  of  the  goods  at  the  bank's 
option. 

The  said  goods  while  in  our  hands  shall  be  fully  insured  against  loss 
by  fire  for  the  benefit  of  the  bank. 

The  terms  of  this  receipt  and  agreement  shall  continue  and  apply 
to  the  merchandise  above  referred  to,  whether  or  not  control  of  the 
same  or  any  part  thei-eto  be  at  any  time  restored  to  the  X  Bank  and 
subsequently  delivered  to  us. 

In  actual  practice,  little  distinction  is  drawn  betveeen  the  two 
documents  and  in  fact  both  share  the  same  weaknesses. 

VI.  Value  of  the  Trust  Receipt. — Due  to  the  irregularities 
which  have  been  developed  in  the  practical  handling  of  the  trust 
receipt,  and  the  uncertainties  which  have  continued  in  the  legal 
interpretation  of  the  instrument,  its  use  has  declined.  Banks 
have  come  to  regard  it  as  a  mere  receipt  for  goods  surrendered 
to  the  borrower  and  the  opinion  is  quite  general  that  the  title 
of  the  bank  to  property  thus  released  is  not  given  adequate 
protection  under  the  ordinary  trust  receipt.  As  a  result  a  loan 
based  on  goods  released  under  a  trust  receipt  in  most  cases  is 
regarded  as  an  unsecured  obligation  of  the  borrower  who  thus 
receives  this  advance  merely  on  the  strength  of  his  credit 
standing. 

According  to  this  view  a  borrower's  note  based  on  a  trust 
receipt  is  worth  little  more  than  a  straight  single  name  paper. 
The  general  acceptance  of  this  view  by  banks  would  naturally 
limit  the  use  of  the  trust  receipt  and  confine  its  application  only 
to  individuals  and  firms  of  recognized  credit  standing.  The 
adoption  of  this  policy  would  impose  a  serious  disability  upon 
small  borrowers  whose  credit  is  not  well  known.  To  prevent 
the  trust  receipt  from  thus  falling  into  disrepute  and  to  raise 
it  to  somewhat  the  same  level  as  other  documents  of  title,  such 
as  the  warehouse  receipt  and  the  bill  of  lading  which  today 
afford  the  banker  ample  assurance  of  security  for  his  loans,  sev- 
eral recommendations  may  be  offered. 

1.  Insistence  upon  Ohservance  of  Terms  of  Trust  Receipt. — 
There  is  unquestionably  a  need  for  closer  observance  of  the  terms 
of  the  trust  receipt  on  the  part  of  borrowers.  It  is  common 
knowledge  that  the  provisions  of  the  trust  receipt  are  not  re- 
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spected  by  borrowers.  Xoncompliance  with  the  conditions  of  the 
trust  receipt  has  been  further  encouraged  by  the  absolute  in- 
ability of  banks  to  obtain  the  conviction  of  customers  who  have 
committed  flagrant  violations. 

The  breaches  by  the  borrowers  to  some  extent  can  be  charged 
to  the  policies  of  the  banks  themselves.  They  have  in  the  past 
been  influenced  by  the  desire  to  secure  new  business  and  have 
therefore  hesitated  to  call  the  attention  of  their  customers  to 
the  obligation  assumed  under  the  trust  receipt.  Banks  have  been 
unwilling  to  force  their  customers  to  surrender  the  proceeds  de- 
rived from  the  sale  of  goods  for  fear  that  this  policy  would  result 
in  the  transfer  of  the  account  to  another  institution  which  fol- 
lowed a  more  liberal  policy  in  allowing  say  30  days  of  grace. 

i.  Protective  Measures  to  Cantrol  Property. — Losses  which 
banks  have  sustained  on  trust  receipt  are  of  course  due  pri- 
marily to  misjudging  credit  risk  of  the  borrowers,  but  such 
losses  to  a  large  extent  can  be  overcome  by  the  use  of  some  of 
the  clauses  outlined  above. 

3.  Judicial  Recognition  of  the  Eights  of  Lenders  under  Tru^t 
Receipts. — The  confusion  of  state  courts  on  the  controversial 
aspects  of  the  trust  receipt  is  due  fundamentally  to  the  absence 
of  an  agreement  as  to  the  correct  legal  classification  of  the  instru- 
ment. The  solution  lies  in  the  general  adoption  of  the  view 
accepted  by  the  federal  courts  that  the  trust  receipt  is  an  essen- 
tial instrument  in  commercial  usage.  As  noted  in  the  Cornell 
Law  Review  this  rule  in  preserving  the  rights  of  the  banker 
must  be  limited  in  its  application  so  as  not  to  interfere  with  the 
claims  of  third  parties  who  have  come  into  possession  of  property 
as  bona  fide  purchasers  for  value. 

4.  A  Uniform  Statute  Governing  Trust  Receipts. — This  stat- 
ute could  be  adopted  by  the  states  in  the  same  manner  as  the 
Uniform  Negotiable  Instruments  Law,  The  trust  receipt  could 
also  be  the  subject  of  federal  legislation  similar  in  form  to  the 
bill  of  lading  and  the  U.  S.  "Warehouse  Receipt  Act.  The  consti- 
tutionality of  a  federal  act  on  warehouse  receipts  would  probably 
be  sustained  on  the  ground  that  the  legal  consequences  arising 
from  the  instrument  affect  directly  the  operation  of  the  bank- 
ruptcy laws  as  applied  in  the  United  States  courts. 


CHAPTER  X 
BRITISH  COMMERCIAL  CREDITS 

In  analyzing  the  various  phases  of  commercial  credits  as  used 
in  foreign  trade,  consideration  has  thus  far  been  confined  almost 
entirely  to  the  forms  and  practices  of  American  banks  and  the 
decisions  of  American  courts.  This  chapter  will  present  the 
subject  of  British  credits.  As  the  technique  of  American  and 
British  banks  in  issuing  letters  of  credit  is  in  many  respects  tl'.c 
same,  it  is  unnecessary  to  repeat  the  detailed  description  given 
in  the  preceding  chapters,  and  so  the  discussion  will  be  limited 
to  only  those  characteristics  peculiar  to  British  practice.  The 
subjects  will  be  treated  in  about  the  same  order  as  followed  in 
the  above  chapters,  and  so  consideration  will  be  given  to  the  com- 
mercial letter  of  credit,  traveler's  letter  of  credit,  and  trust  re- 
ceipt. In  Chap.  X  attention  will  be  directed  to  the  decisions 
of  the  British  courts,  which  for  over  half  a  century  have  ad- 
judicated disputed  issues  among  merchants  and  bankers  con- 
cerning commercial  letters  of  credit.  The  supremacy  of  the 
sterling  credit  in  international  trade  is,  to  some  extent,  based 
upon  the  firm  legal  foundation  established  by  the  courts  of  Great 
Britain  and  her  colonies. 

I.  Classification  of  Commercial  Letters  of  Credit. — Britisli 
letters  of  credit  may  be  classified  according  to  the  same  prin- 
ciples which  were  applied  in  Chap.  Ill  in  grouping  American 
letters. 

1.  Security. — On  the  basis  of  security,  credits  may  be  either 
clean  or  documentary.  The  clean  letter  of  credit  permits  the 
drawing  of  drafts  unaccompanied  by  documents  of  any  sort.  This 
unconditional  form  is  often  called  an  ''open"  credit  and  its 
duration  is  usually  limited  by  British  banks  to  6  months.  Wliile 
the  term  "documentary"  is  generally  used  by  English  banks  in 
referring  to  credits  which  require  the  beneficiary  to  present  bills 
of  lading,  insurance  policies,  and  invoices,  the  expression  is  also 
applied  to  the  instrument  which  has  been  described  above  as  an 
"authoritv  to  purchase"  (see  Spalding,  "Bankers*  Credits,"  p. 
75). 
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2.  Tenor. — British  banks  handle  both  cash  and  acceptance 
credits.  {Journal  of  the  British  Institute  of  Bankers,  vol.  35, 
p.  131.)  In  fact,  a  time  draft  drawn  under  a  letter  of  credit 
issued  by  a  London  bank  was,  until  1914,  the  standard  instru- 
ment in  overseas  finance. 

3.  Renewal. — Revolving  credits  have  long  been  familiar  to 
English  business  men  as  is  evidenced  by  court  decisions  of  the 
past  fifty  years. 

4.  Currency. — Although  British  banks  possess  the  necessary 
correspondent  facilities  for  opening  credits  in  dollars,  francs, 
marks  or  any  foreign  currency,  the  majority  of  their  letters 
have  called  for  the  drawing  of  drafts  in  sterling.  This  has  been 
due  partly  to  the  confidence  of  merchants  all  over  the  world  in 
the  strength  of  the  London  money  market,  but  it  has  also  been 
attributable  largely  to  the  policy  of  British  banks  in  encouraging 
the  use  of  sterling  over  other  currencies. 

5.  Transferability. — While  most  letters  of  credit  can  be  used 
only  by  the  beneficiary,  British  banks  also  Lssue  a  considerable 
number  of  credits  which  are  transferable.  These  usually  contain 
the  expression,  "We  hereby  authorize  you  or  your  assigns  in 
writing  to  draw  upon  us." 

6.  Negotiation. — A  beneficiary  may  hold  a  letter  which  per- 
mits him  to  negotiate  his  drafts  only  with  the  bank  notifying 
him  of  the  credit  Avhich  is  then  described  as  a  "special  credit." 
Letters  of  credit  usually  contain  a  promise  by  the  issuing  bank 
to  all  holders  of  bills  drawn  by  the  beneficiary  that  they  will 
be  duly  honored  upon  presentation.  The  accredited  party  is 
thus  able  to  sell  his  drafts  to  the  bank  offering  the  most  favor- 
able rate  of  exchange  and  the  credit  is  said  to  be  general  or 
"open"  in  form. 

7.  Location. — Domestic  letters  of  credit  are  relativelj'  unim- 
portant, since  the  internal  commerce  of  England  forms  only  a 
small  portion  of  its  total  trade. 

8.  Number. — British  letters  may  be  either  original  or  ancil- 
lary, as  in  the  case  of  American  forms  (see  p.  32). 

9.  Direction. — To  cover  the  financing  of  exports  "outward" 
credits  are  opened,  and  for  imports  the  credits  are  said  to  be 
"inward"  in  form. 

10.  Method  of  Financing. — With  the  establishment  of  the 
gold  standard  in  1816,  the  pound  sterling  became  practically  a 
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receipt  for  a  specified  amount  of  gold.  Sterling  was  everywhere 
favored  by  sellers  in  preference  even  to  the  currency  of  their 
own  country.  Sterling  credits  were  used  to  finance  the  move- 
ment of  goods  between  ports  other  than  those  of  Great  Britain 
and  thus  a  large  proportion  of  British  letters  of  credit  \rere  used 
in  the  indirect  financing  of  foreign  trade  as  well  as  the  direct. 

II.  Confirmed  and  Unconfirmed  Credits. — The  fundamental 
basis  for  the  classification  of  credit  letters  rests  upon  the  ques- 
tion of  their  revocability.  For  the  present  this  subject  will  be 
considered  from  the  viewpoint  of  commercial  usage,  while  a 
presentation  of  the  legal  aspect  will  be  deferred  until  the  follow- 
ing chapter. 

For  many  years  no  sharp  distinction  was  drawn  by  British 
bankers  between  irrevocable  and  revocable  credits.  In  a  general 
way  it  was  held  that  a  letter  of  credit  could  be  canceled  by  an 
issuing  bank  but  only  under  exceptional  circumstances.  As 
late  as  1914  the  Journal  of  ilie  British  Institute  of  Bankers  dis- 
cussed the  conditions  which  wculd  justify  a  bank  in  canceling 
its  "confirmed"  letter  of  credit,  and  the  article  in  conclusion 
believed  it  "undesirable  that  a  bank  which  has  granted  a  con- 
firmed letter  of  credit  should  revoke  it  without  very  strong 
reasons  for  such  a  step"  (January,  1914,  p.  74).  From  this 
excerpt  it  is  interesting  to  note  that  the  Journal  at  first  did  not 
view  the  confirmed  letter  of  credit  as  an  obligation  binding  abso- 
lutely upon  the  issuing  bank.  Several  years  later  the  same 
periodical  definitely  states  that  a  "confirmed  credit  can  only  be 
canceled  with  the  agreement  of  all  parties  thereto,"  while  an 
unconfirmed  credit  is  described  as  one  which  "can  be  canceled 
by  the  buj'cr  or  even  by  the  bank  concerned  under  exceptional 
circumstances."  (January,  1916,  p.  10;  February,  1920,  p.  54), 

British  banks  usually  regard  the  terms  "confirmed"  and 
"irrevocable"  as  practically  synonymous  in  the  sense  that  both 
expressions  apply  to  credits  which  may  not  be  canceled  without 
the  consent  of  the  beneficiary.  Some  banks  recognize  the  dis- 
tinction between  a  confirmed  and  an  irrevocable  credit  as  ex- 
plained before  on  page  29. 

The  wording  in  the  address  to  the  beneficiary  is  about  the 
same  in  British  letters  as  in  the  American  forms.  The  commu- 
nication usually  begins  by  addressing  the  accredited  party  thus : 
"You  are  hereby  authorized  to  value  upon  us."    At  times  the 
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beneficiaries  are  addressed  iu  the  third  person,  as:     "Messrs. 

are  hereby  authorized  to  value  on  the  X  Bank."     One 

joint-stock  bank  employs  the  following  expression :    * '  We  hereby 

confirm  that  we  will  pay  the  sight  drafts  of upon  us. ' ' 

Unconfirmed  credits  are  regarded  as  being  revocable  by  banks 
at  will,  as  evidenced  in  the  following  expression  found  in  the 
unconfirmed  credit  letter  of  a  leading  British  bank : 

"We  have  no  authority  from  our  clients  to  confirm  this  credit  or  to 
guarantee  the  pa\Tneut  of  drafts  drawn  there  against  

It  must  be  understood  that  this  letter  is  for  your  guidance  only  iu 
preparing  documents  and  conveys  no  engagement  on  the  part  of  the 
bank,  as  we  have  no  instructions  to  confirm  the  credit  to  you." 

There  is  a  wide  difference  of  opinion  as  to  whether  an  uncon- 
firmed credit  may  be  canceled  without  giving  the  beneficiary'  pre- 
vious written  notice.  A  number  of  banks  in  their  unconfirmed  let- 
ters expressly  inform  the  beneficiary  that  "the  credit  is  subject  to 
cancellation  without  notice/'  Wliere  an  unconfirmed  credit  is 
advised  by  a  bank  through  its  branch  or  agency,  the  beneficiary's 
drafts  must  be  honored  if  presented  to  the  branch  before  it 
receives  the  order  of  cancellation. 

Confirmed  and  unconfirmed  credits  differ  in  that  the  former 
always  contain  a  definite  expiration  date,  but  this  is  not  an  essen- 
tial characteristic  of  the  unconfirmed  form.  The  question  often 
arises  as  to  whether  a  credit  expires  at  the  office  of  the  opening 
bank  in  London  or  of  the  advising  agency  abroad.  As  a  rule, 
the  latter  is  regarded  as  the  exact  place  at  which  a  credit  termi- 
nates. On  this  subject  Spalding  in  "Bankers*  Credits"  (p.  20) 
offers  the  following  observations : 

"Differences  on  this  matter  of  cancellation  sometimes  arise  between 
the  banks  issuing  the  credits  and  other  banks  through  whom  they  are 
advised.  Between  the  banks  interested,  the  whole  question  seems  to 
be  dependent  on  the  exact  meaning  of  the  phrase,  'the  place  in  which 
the  credit  is  opened.'  The  argument  is  that  the  issuing  bank  is  only 
obliged  to  accept  such  bills  as  are  drawn  prior  to  the  date  on  which 
notice  of  cancellation  of  the  credit  is  received  by  the  negotiating  bank 
in  the  place  in  which  the  credit  is  opened.  The  question  in  dispute  is : 
which  is  the  place  in  which  the  credit  is  opened — is  it  in  London  or 
is  it  in  the  foreign  cityf     Bankers  through  whom  such  credits  are  ad- 
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vised  say  the  place  iii  which  the  credit  is  opened  is  the  city  in  which 
it  is  to  be  opei'ated  upon.  Care  should  be  taken,  therefore,  not  to 
confuse  the  place  from  which  the  credit  is  advised  with  the  place  in 
which  the  credit  is  opened;  and  to  avoid  all  ambiguity,  the  negotiating 
banker,  or  the  intermediary  through  whom  the  advice  is  sent,  can  always 
safeguard  himself  by  insisting  that  the  credit  states  that  it  is  to  be 
opened  in  the  foreign  city.  If  this  point  is  made  clear,  the  dubiety 
about  the  exact  date  upon  which  the  issuing  bankei-'s  guarantee  to 
accept  ceases  would  be  dispelled,  at  any  rate,  between  him  and  the 
negotiating  banker." 

III.  Travelers'  Letters  of  Credit. — Travelers'  letters  of 
credit  issued  by  British  banks  are  similar  in  most  respects  to 
those  emitted  by  American  institutions.  Several  joint  stock 
banks  of  London  have  entered  into  a  cooperative  arrangement 
whereby  a  traveler's  letter  of  credit  issued  by  any  one  institution 
is  negotiable  at  any  of  the  branches  of  all  the  participating 
banks.  It  is  estimated  that  the  letter  of  credit  of  any  one  of 
th&se  London  banks  is  cashable  at  nearly  five  thousand  different 
offices,  and  the  instrument  is  therefore  justly  described  as  a 
"world  letter  of  credit."  Its  operation  is  about  the  same  as  the 
ordinary  American  letter  of  credit.  The  holder  is  authorized  to 
draw  upon  the  London  office  of  the  bank  in  the  form  of  a  sight 
draft,  and  the  paying  office  enters  the  amount  of  the  draft  and 
the  date  of  the  drawing  on  the  reverse  side  of  the  letter.  The 
beneficiary  is  given  a  letter  of  indication  on  which  he  has  signed 
his  name  and  this  signature  is  used  as  a  means  of  identification. 

IV.  Letters  of  Lien.^British  banks  employ  instruments 
known  as  letters  of  lien,  or  trust  letters,  which  are  about  the 
same  as  American  trust  receipts.  (Stead,  "Bankers'  Advances," 
p.  29.)  These  documents  are  used  to  protect  the  legal  title  of 
a  bank  to  property  which  is  serving  as  collateral  for  a  loan  but 
which  at  the  same  time  is  released  to  the  borrower  in  order  to. 
enable  him  to  effect  a  sale.  A  typical  British  letter  of  lien  reads 
as  follows: 

London,   19 . . . 

To  the  X  Bank,  Limited. 
Gentlemen : 

In  consideration  of  your  delivering  to  us  the  following  documents, 
viz. : for 
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worth  £ or  thereabouts,  the  receipt  of  which  we  hereby 

acknowledge,  we  hereby  engage  to  hold  the  said 

and  the  goods  represented  thereby,  and  the  net  proceeds  thereof,  to  your 
order,  as  your  agents  and  in  trust  for  you,  and  to  hand  you  direct  the 
proceeds   of   the   sale   thereof,   as   and   when    received,    especially   to 

and  for  further  security  to 

you  we  also  undertake  to  keep  the  said  goods  fully  insured  against 
fire  and  aircraft  on  your  account,  to  hold  the  policies  as  trustees  for 
you,  and,  in  the  event  of  loss,  to  hold  and  apply  the  full  amount  of 
the  insurance  money  in  like  manner  as  proceeds  of  sale. 

And  we  hereby  acknowledge  it  to  be  our  full  understanding  and 

agreement  that  we  will  not  part  with  the  said   or  goo<ls 

represented  thereby,  for  any  purpose  whatever,  except  to  the  purchas- 
ers thereof,  in  accordance  with  the  customary  course  of  business,  but 
will,  as  trustees  for  you,  retain  the  entire  control  of  them,  except  as 
aforesaid.    We  also  vmdertake  at  any  time  on  request  to  transfer  the  said 

or  goods  represented  thereby,  or  any  policy  of  insurance 

relating  thereto  to  you,  or  as  you  shall  direct,  in  which  event  it  is 
agi'eed  that  you  shall  immediately  thereupon  have  an  absolute  power 
of  sale  over  the  said  ^oods. 

Yours  faithfully, 


The  position  of  the  merchant-borrower  is  described  in  various 
ways  in  the  letter  of  lien.  He  is  at  times  regarded  as  the  agent 
of  the  bank,  and  in  certain  forms  he  is  considered  simply  as  a 
broker  of  the  lending  institution.  Practically  all  British  letters 
of  lien  convey  the  thought  that  the  customer  is  merely  holding 
the  merchandise  as  trustee  of  the  bank. 

In  some  respects,  the  letter  of  lien  holds  a  stronger  legal  basis 
in  England  than  the  trust  receipt  has  in  the  United  States. 
Here  the  conflicting  decisions  of  state  courts  have  rendered  the 
legal  nature  of  the  trust  receipt  very  uncertain.  On  the  other 
hand  the  letter  of  lien  on  England  has  been  rather  firmly  estab- 
lished in  several  definite  decisions,  and  misappropriation  of  the 
goods  or  proceeds  is  a  criminal  offense.  Consideration  may  here 
be  given  to  the  case  of  Hamilton  Young  &  Co.,  ex  parte.  Carter, 
(1905)  2  KB.  772,  A  certain  exporting  house  conducted  its 
basiness  by  purchasing  goods,  sending  them  to  the  bleachers  and 
then  shipping  them  to  the  Far  East,  mainly  to  Erving  and  Co., 
a  Calcutta  firm.  These  transactions  were  financed  by  a  bank 
with  which  the  exporting  house  carried  a  general  and  also  a 
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loan  account.  As  this  firm  was  called  upon  to  pay  for  its  pur- 
chases, it  drew  checks  upon  the  bank  which  in  turn  honored 
them.  To  collateral  these  advances,  the  lending  bank  received 
from  the  borrower  a  letter  of  lien  which  read  in  part  as  follows : 

"We  beg  to  advise  having  drawn  a  check  on  you  for  £ ,  which 

amount  please  place  to  the  debit  of  our  loan  account.  No.  2,  as  a  loan 
on  the  security  of  goods  in  course  of  preparation  for  shipment  to  the 
East.  As  security  for  this  advance  we  hold  on  your  account  and 
under  lien  to  you  the  undermentioned  goods  in  the  hands  of  (here 
followed  list  of  goods  and  names  of  bleachers)  as  per  their  receipt 
inclosed.  These  goods  when  ready  will  be  shipped  to  Calcutta,  and 
the  bills  of  lading,  duly  indorsed,  will  be  handed  to  you,  and  we  then 
undertake  to  repay  the  above  advance  either  in  cash  or  from  the  pro- 
ceeds of  our  drafts  on  Messrs.  Erving  &  Co.,  Calcutta,  to  be 
negotiated  by  you  and  secui'ed  by  the  shipping  documents  representing 
the  above  mentioned  goods.  But  in  no  case  is  the  advance  to  extend 
beyond  two  months  from  date  hereof,  unless  by  special  arrangement, 
at  the  expiration  of  which  we  undertake  to  repay  the  same  or  any 
poi'tion  thereof  then  outstanding.  Interest  on  this  advance  to  be  at 
the  rate  of  6  per  cent  per  annum.  We  undertake  that  the  goods, 
while  in  course  of  preparation  for  shipment  shall  be  covered  against 
fire  risk  under  a  general  policy  of  assurance  which  we  shall  deposit 
with  you." 

The  bank  learned  that  Erving  &  Co.  was  in  difficulties,  and 
thereupon  instructed  the  bleachers  to  hold  the  goods  at  the  bank's 
order.  This  was  the  first  notice  which  the  bleachers  had  received 
regarding  the  existence  of  the  letter  of  lien  or  of  the  bank's 
interest  in  the  goods.  In  court  the  debtor  firm  contended  that 
the  letter  of  lien  was  void,  since  it  was  a  "bill  of  sale,"  and  so 
required  registration  under  section  4  of  the  Bills  of  Sale  Act, 
(1878,  41  &  42  Vict.  C  31).  However,  the  court  held  that  the 
Bills  of  Sale  Act  did  not  apply  to  letters  of  lien.  "This  docu- 
ment," said  the  court,  "was  used  in  ordinary  course  of  business 
as  proof  of  the  control  of  goods.  ...  It  enabled  the  bank  to 
prevent  the  bankrupts,  by  injunction,  from  dealing  with  the 
goods  in  any  manner  inconsistent  with  the  arrangement."  (1884 
15  Cox,  C.  C.  466.)  (See  also  Allister  vs  Barclay  Bank,  decided 
in  Chancery  Court,  May  4,  1922.) 

In  addition  to  some  of  the  American  practices  described  in 
Chap.  IX,  British  banks  employ  several  other  methods  to  safe- 
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guard  their  interest  in  goods  released  on  trust  receipts.  British 
forms  frequently  state  the  value  of  the  merchandise,  per- 
centage of  margin,  amount  of  the  loan  advanced  to  the  customer, 
and  date  of  maturity.  British  banks  also  make  it  a  practice  to 
inform  warehousemen  that  certain  merchandise  in  the  custody 
of  the  latter  is  hypothecated  and  must  not  be  delivered  to  any- 
one without  orders  from  the  banks. 

V.  Legal  Theories  on  Letters  of  Credit. — An  analysis  of 
British  cases  on  the  letter  of  credit  indicates  that  the  courts  in 
their  effort  to  determine  the  legal  nature  of  the  instrument  have 
at  different  times  considered  the  possibility  of  regarding  it  as: 
(1)  a  negotiable  instrument,  (2)  equitable  assignment,  (3)  form 
of  contract. 

1.  The  theory  which  views  the  letter  of  credit  as  a  negotiable 
instrument  is  rejected  in  Orr  and  Barber  rs  Union  Bank  of 
Scotland  (1854),  1  Macq.  513  ;  24  L.T.O.S. ;  1.  Here  it  is  decided 
that  the  holder  of  a  letter  of  credit  is  not  necessarily  entitled  to 
draw  drafts.  In  connection  with  this  case,  it  must  be  stated 
that  the  letter  of  credit  involved  was  not  of  the  modern  com- 
mercial type  but  rather  of  the  traveler's  form.  This  letter  of 
credit  is  partially  recognized  as  a  form  of  bill  of  exchange  in 
Section  32  of  the  Stamp  Act  of  1891  which  provides  that  the  in- 
strument must  be  stamped.  The  duty  is  waived  in  the  case  of 
drafts  drawn  outside  of  the  United  Kingdom,  even  though  au- 
thorized under  letters  of  credit  issued  within  the  United  King- 
dom (exemption  4,  under  Bill  of  Exchange). 

2.  The  doctrine  that  the  letter  of  credit  is  an  equitable  assign- 
ment of  funds  is  well  analyzed  in  Morgan  vs  Lariviere  (1875), 
L.R.  7  H.  L.  523  (see  later,  p.  154).  The  theory  is  stated  by 
the  counsel  for  one  of  the  litigants  in  these  words : 

"The  letter  written  by  the  appellants  [bankei-s]  to  the  respondent 
[beneficiary]  must  be  taken  as  an  appropriation  of  a  specific  sum  of 
money.  The  money  must  have  been  in  the  hands  of  the  appellants, 
who  were  the  financial  agents  of  the  French  Government  [openers  of 
the  credit],  but  whether  that  was  the  fact  or  not  was  really  immaterial. 
They  had  stated  the  amount  which  they  bound  themselves  to  pay. 
This  letter  was  written  after  the  respondent  had  agreed  to  supply  the 
goods,  and  was  in  fact  a  declaration  that  the  appellants  had  the  money 
to  meet  his  demands  for  his  goods,  and  that  it  would  be  paid  to  him 
on  that  account.     It  is  called  a  special  credit,  but  what  is  a  special 
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credit  except  a  declaration  that  there  is  in  the  hands  of  these  i^ersons 
a  certain  sum  of  money  devoted  to  a  particular  purpose." 

The  court  definitely  repudiated  this  view  and  disposed  of  the 
theory  of  equitable  assignment  in  an  able  opinion  which  is  re- 
produced below: 

"What  is  there  in  this  letter  which  constitutes  an  equitable  assign- 
ment, or  what  is  there  in  it  which  impresses  with  a  tinist  any  particular 
sum  of  money?  I  can  find  no  expression  in  this  letter  which  could 
authorize  such  a  conclusion.  It  appears  to  me  to  be  simply  a  statement 
by  a  banker  that  he  has  opened  a  credit  under  instructions  in  favor 
of  a  particular  person.  That  is  an  expression  well  known  to  bankers, 
and  well  known  to  all  persons  engaged  in  commerce.  It  is  simply  an 
undertaking  by  the  person  who  conveys  that  intimation  that  he  will 
give  credit,  that  he  will  pay,  that  he  will  allow  himself  to  be  made  a 
l)erson  upon  whom  demands  or  drafts  may  be  made  for  payment. 
Your  Lordships  are  perfectly  familiar  Avith  this,  which  occurs  every 
day  in  commerce :  a  credit  is  opened  with  a  particular  house  of  busi- 
ness in  favor  of  another  house  of  business;  generally  a  credit  of  that 
kind  is,  to  use  a  mercantile  phrase,  'operated  upon'  by  bills  of  exchange 
being  drawn  upon  the  house  which  undertakes  to  give  the  credit;  but 
a  credit  of  that  kind  may  be  operated  u])on  also  by  means  of  cheques, 
or  it  may  be  operated  upon  by  simple  demands,  in  any  form,  for  the 
l)ayment  of  the  sum  for  which  credit  has  been  undertaken  to  be  given. 

My  Lords,  I  read  this  letter  as  being  nothing  more  than  this:  A 
statement  by  bankers  to  a  tradesman  Avho  supplies  goods  to  a  customer 
of  the  bankers'  that  they,  the  bankers,  on  behalf  of  their  customer,  will 
act  as  paymasters  to  the  tradesman  up  to  a  certain  amount  of  money; 
but  that,  in  order  to  call  upon  them  to  act  as  paymasters,  he,  the 
tradesman,  must  bring  with  him  a  certain  certificate  showing  that  the 
goods  have  been  delivered  to  their  customer.  In  a  ti'ansaction  of  that 
kind  there  is  nothing  of  equitable  assignment,  there  is  nothing  of  trust; 
and  it  appears  to  me  that  any  banker  who  had  given  an  undertaking 
of  that  kind  would  be  very  much  surprised  to  find  that  it  was  held 
that  a  certain  portion  of  the  funds  of  his  customer  in  his  hands  had 
been  impressed  with  a  trust,  had  been  equitably  assigned,  and  had,  in 
fact,  ceased  to  be  the  moneys  of  the  customer,  and  had  become  the 
moneys  of  the  tradesman  who  was  to  supply  the  goods." 

3.  The  thought  that  the  letter  of  credit  is  a  form  of  contract 
finds  expression  in  many  British  decisions,  one  of  which  reads 
as  follows: 
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"The  letter  is  a  general  invitation  issued  by  the  Agra  &  Masterman's 
Bank  [issuer],  through  Dickson,  Tatham  &  Co.  [beneficiary],  to  all 
persons  to  whom  the  letter  may  be  shown,  to  take  bills  drawn  by  Dick- 
son, Tatham  &  Co.  on  the  Agra  &  Masterman's  Bank  with  reference 
to  the  letter,  and  to  alter  their  position  by  paying  for  such  bills,  and 
an  assurance  that,  if  they  or  any  of  them  would  do  so,  the  Agra  & 
Masterman's  Bank  would  accept  such  bills  on  presentation.  Upon 
the  offer  in  this  letter  being  accepted,  and  acted  on  by  the  Asiatic 
Banking  Corp.  [negotiators],  there  was  constituted  a  valid  and 
binding  legal  contract  against  the  Agra  &  Masterman's  Bank  [issuer] 
in  favor  of  the  Asiatic  Banking  Corp."  (Re  Agra  &  Masterman's 
Bank  [865],  36  L.J.  Ch.  222.) 


CHAPTER  XI 
THE  LETTER  OF   CREDIT  IN   BRITISH   LAW 

In  the  same  manner  that  American  eases  on  letters  of  credit 
were  presented  in  Chap.  VII,  consideration  will  now  be  given 
to  leading  British  decisions.  These  are  more  numerous  than 
American  cases  and,  in  general,  are  more  important  because  they 
present  a  greater  range  of  banking  experience  and  of  legal 
knowledge.  In  order  to  supplement  the  views  of  the  British 
courts,  occasional  reference  will  also  be  made  to  the  findings  of 
the  Colonial  courts.  As  far  as  possible,  the  principles  of  com- 
mercial credits  will  be  considered  in  about  the  same  order  as 
followed  before  in  discussing  American  cases  and  attention  will 
be  directed  to  parallel  rulings.^ 

I.  A  bank  may  not  cancel  its  clean  irrevocable  letter  of 
credit  under  which  a  third  party  has  negotiated  drafts,  prop- 
erly drawn  by  the  beneficiary. 

Re  Agra  &  Masterman's  Bank  {ex  parte  Asiatic  Banking 
Corp.)  (1865)  36  L.J.  Ch.  222. 

1.  The  Agra  and  Masterman's  Bank  issued  to  Dickson  Tatham 
&  Co.  the  following  letter  of  credit : 

"You  are  hereby  authorized  to  draw  upon  this  bank  at  6  months' 
sight  to  the  extent  of  £15,000  sterling  and  such  drafts  we  undertake 
thereby  to  honor  on  presentation.     This  credit  will  remain  in  force  for 

I  The  abbreviations  refer  to  the  following  law  reports. 


Abbreviations 

Meaning 

Eq. 

Equity 

H.L. 

House  of  Lords 

H.&C. 

Hurlstone  &  Coltman 

K.B. 

King's  Bench  Division 

L.J. 

Law  Journal 

L.  R. 

Law  Reports 

L.T. 

Law  Times  Reports 

L.  T.  0. 

S. 

Law  Times  Reports  Old  Series 

Q.R. 

Quebec  Reports 

T.  L.  R. 

Times  Law  Reports 

I.R 

Irish  Reports 
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12  months  from  this  date  and  parties  negotiating  biils  under  it  are 
requested  to  endorse  particulars  on  the  back  hereof." 

2.  Dickson,  Tatham  &  Co.  drew  bills  under  this  letter  and 
sold  them  to  the  Asiatic  Banking  Corporation  which  made  the 
proper  indorsements  on  the  reverse  side. 


Dickson.  Tatham  &  Co. 
(beneficiary) 


Agra  &  ^lasterman's  Bank 
(issuer) 


Asiatic  Banking  Corp. 
(nesotiator  ) 


Fig.  10 


3.  The  Bank  presented  the  drafts  for  payment  to  the  Agra  & 
Masterman's  Bank,  but  it  had  become  insolvent  and  the  re- 
ceivers refused  payment  because  of  a  counter  claim  against 
Dickson,  Tatham  &  Co. 

Decision. — The  court  described  the  content  of  the  letter  of 
credit  as  follows: 


"The  first  part  of  the  letter  Is  the  authority  which  is  given  to  Dick- 
son, Tatham  &  Co.;  the  second  part  of  the  letter  is  evidently,  in  sub- 
stance, addressed  to  the  persons  who  were  to  negotiate  the  bills.  It 
is  plain  that  the  letter  was  given  by  the  bank  with  a  \new  to  its  being 
shown  to  persons  who  were  to  negotiate  the  bills  and  to  make  the 
advances  upon  the  faith  of  that  letter.  The  last  passage  in  that  letter 
is:  'Parties  negotiating  bills  under  it  are  requested  to  endorse  par- 
ticulars on  the  back  hereof.'  It  is  plain  from  that  part  that  the 
letter  was,  in  truth,  addressed,  though  not  in  form,  still  in  substance, 
to  the  persons  by  whom  those  bills  were  to  be  negotiated." 

The  court  held  that  the  Asiatic  Banking  Corporation,  as  nego- 
tiators of  the  drafts,  were  entitled  to  pajTnent  from  the  re- 
ceivers of  the  Agra  Bank,  regardless  of  any  claims  against  the 
drawers. 

Comment. — The  defendant  bank  issued  an  instrument  which 
in  even-  respect  was  a  true  letter  of  credit.     It  contained  an 
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authorization  to  the  beneficiary  to  draw  his  drafts  and  a  promise 
to  any  party  purchasing  the  bills  that  they  would  be  honored. 
The  credit  was  not  conditioned  upon  the  presentation  of  any 
documents  and  contained  a  fixed  date  of  maturity,  namely, 
twelve  months,  without  mentioning  the  right  of  cancellation. 
Hence  the  instrument  was  a  clean,  irrevocable  letter  of  credit, 
which  permitted  the  beneficiary  to  draw  his  drafts  and  assured 
payment  to  any  third  party  who  bought  the  bills. 

The  right  of  a  party  who  has  negotiated  the  drafts  of  the 
beneficiary  on  the  reliance  of  a  letter  of  credit  is  also  upheld  in 
a  Canadian  case,  Sovereign  Bank  of  Canada  vs  Belllwuse  (1911) 
Q.R.  23  K.B.  413,  where  the  court  expressed  these  views: 

"A  person  who  induces  a  bank  to  issue  to  him  a  letter  of  credit  may 
by  his  subsequent  conduct  give  the  bank  cause  for  canceling  it  but  not 
if  the  customer  secured  the  letter  of  credit  from  the  bank  in  favor 
of  another  person.  In  that  event  the  customer  cannot  oblige  the  bank 
to  cancel  it  for  the  contract  is  between  the  bank  and  such  other  person, 
not  between  the  bank  and  its  customer.  A  bank  cannot  cancel  a  letter 
of  credit  once  it  has  been  transferred  to  a  third  party." 

The  same  principle  was  involved  in  Oriental  Banking  Corp.  vs 
Lippert  &  Co.  (1875),  5  Buchanan's  Reports,  p.  152,  tried  in  a 
South  African  court.  The  defendant  had  given  the  beneficiary 
the  following  letter  of  credit: 

''We  hereby  beg  to  place  at  your  disposal  a  credit  of  £5,000  to  be 
used  in  your  draft  or  drafts  on  us  at  any  sight  convenient  to  you. 
All  drafts  against  this  letter  of  cx'edit  to  bear  the  above  L.  No,  E,  No.  7 
and  to  be  endorsed  on  the  back  of  same.  This  letter  of  credit  to  be 
in  force  for  three  months  from  date,  and  all  drafts  to  be  issued  and 
negotiated  before  that  date,  viz. :  Sept.  10,  1875.  This  letter  to  be 
returned  to  us  as  soon  as  fully  used  or  expired.  We  now  hereby 
engage  with  you  and  all  bona  fide  holders  of  drafts  against  this  letter 
of  credit  to  honor  all  drafts  issued  against  the  same  on  presentation, 
provided  they  are  drawn  in  conformity  with  the  above  terms." 

The  beneficiary  drew  his  drafts  and  sold  them  to  the  Oriental 
Banking  Corporation.  The  bank  presented  the  bills  to  Lippert, 
the  credit  issuer,  but  he  refused  to  honor  them  on  the  ground 
that  they  had  been  made  not  to  finance  a  shipment  of  diamonds 
but  to  furnish  funds  for  the  personal  use  of  the  drawer.     This 
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condition  was  not  stipulated  in  the  letter  of  credit  which  was 
clean  in  form ;  and  so  the  court  properly  ruled  as  follows : 

"These  lettei-s  of  credit  were  open  letters  of  credit  and  the  only  con- 
ditions they  contained  were  as  to  the  limitation  of  the  amounts,  the 
observance  of  certain  marks  upon  the  drafts  to  be  drawn  by  \'irtue  of 
the  letter  of  credit,  the  manner  in  which  they  were  to  be  endorsetl,  and 
the  time  within  which  the  drafts  were  to  be  used  and  negotiated." 
(See  Johanessen  vs  Munroe,  p.  72.) 

II.  A  revocable  letter  of  credit  may  be  canceled  by  the 
issuing  bank  upon  notice  to  the  beneficiary. 

Panoutsos  vs  Raymond  Hadleij  Corporation  (1917),  117  L.T. 
K.B.  330. 


Raymond  Hadley  Corp. 

(beneficiary) 


National  Bank  of  Commerce 
(issuer) 

Fig.  11 


1.  On  Sept.  27,  1915,  Raymond  Iladley  &  Co.  of  New  York- 
entered  into  an  agreement  to  sell  to  Panoutsos,  a  Greek  importer, 
4,000  tons  of  flour,  shipment  to  be  evidenced  by  a  bill  of  lading 
dated  not  later  than  Nov.  7,  1915.  Each  shipment  was  to 
be  regarded  as  a  separate  contract.  The  terms  of  sale  were  cash 
against  documents  in  New  York  under  a  so-called  "confirmed" 
bankers'  credit. 

2.  Panoutsos  opened  a  letter  of  credit  through  the  National 
Bank  of  Commerce  in  New  York. 

3.  On  Oct.  16,  this  bank  informed  the  beneficiaries  by  letter 
that  a  credit  had  been  opened,  but  the  communication  contained 
no  guarantee  as  to  the  period  of  the  credit  which  was  thus  revo- 
cable in  form. 

On  Oct.  21,  the  sellers  made  a  shipment  of  flour  which  was 
paid. 

On  Oct.  27,  they  took  exception  to  the  credit  on  the  ground 
that  it  was  revocable. 
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On  Nov.  15,  they  asked  for  an  extension  of  time  from  the 
buyer  who  gave  his  consent. 

On  Nov.  25,  the  beneficiaries  were  informed  by  the  National 
Bank  of  Commerce  that  it  assumed  no  responsibility  for  the  con- 
tinuance of  the  credit  which  could  not  be  construed  as  being 
"confirmed." 

On  Dec.  13,  the  bank  advised  the  beneficiaries  that  the  credit 
had  been  canceled.  Thereupon  the  sellers  canceled  the  balance 
of  the  sales  contract  on  the  ground  that  the  credit  had  not  been 
opened  in  accordance  with  the  contract.  The  buyer  refused  to 
accept  the  cancellation  of  the  balance  of  the  contract  and  the 
matter  was  referred  to  arbitrators.  Their  findings  were  not 
accepted  and  the  matter  was  carried  to  court. 

Decisioji. 

"While  the  sellers  had  waived  for  a  time  the  condition  as  to  the 
'confirmed'  credit  this  fact  did  not  bind  them  to  continue  to  waive  it 
until  the  completion  of  the  whole  contract;  but  the  sellers  could  not 
cancel  the  balance  of  the  shipments  without  giving  to  the  buyer  reason- 
able notice  of  their  intention  to  cancel  it." 

Comment. — The  decision  in  the  above  case  involves  the  con- 
tract of  sale  between  buyer  and  seller  rather  than  the  letter  of 
credit  between  the  seller  and  the  bank.  However,  the  case  is  of 
interest  in  that  it  is  probably  the  first  mention  in  a  British  Court 
of  record  of  the  term  ** unconfirmed"  credit.  The  court  appar- 
ently regards  this  type  of  credit  as  one  which  may  be  canceled 
by  the  bank  and  so  apparently  considers  an  unconfirmed  credit 
the  same  as  a  revocable  credit.  According  to  American  practice 
the  credit  in  question  is  not  unconfirmed  but  merely  revocable. 
It  was  not  an  unconfirmed  advice  of  the  National  Bank  of  Com- 
merce informing  the  beneficiary  of  the  opening  of  a  credit  by 
a  foreign  bank,  but  the  communication  was  a  revocable  credit 
issued  by  the  National  Bank  of  Commerce  itself.  The  court 
apparently  accepts  the  principle  that  a  bank  may  rescind  its 
revocable  letter  upon  giving  notice  to  the  beneficiary. 

III.  An  unconfirmed  advice  of  a  credit  may  be  canceled  by 
the  adviser  without  notice  to  the  beneficiary. 

Cape  Asbestos  Co.  vs  Lloyds  Bank,  June  24,  1921,  Weekly 
Notes,  274. 
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Polish  importer 
(opener) 


Bank  of  Warsaw 
( issuer 

or 
opener) 


Fig.  12 


Cape  Asbestos  Co. 

( beneficiary) 
O 


Lloyds  Bank 
(notifier) 


1.  The  Cape  Asbestos  Co.,  a  British  firm,  agreed  to  ship  to  a 
Polish  concern  30  tons  of  asbestos  boards  at  £160  per  ton  f.o.b. 
London. 

2.  The  buyer  arranged  for  a  credit  with  the  Banque  de  L  'Est 
of  TVarsaw. 

3.  This  bank  instructed  Lloyds  Bank  of  London  to  inform  the 
beneficiary  of  the  credit. 

4.  On  June  14,  Lloyds  Bank  sent  the  beneficiary  the  follow- 
ing communication: 

"We  beg  to  inform  you  that  we  have  received  advice  by  telegraph 
from  Banque  de  L'Est,  Warsaw,  of  the  issue  of  a  Credit  in  your  favor 
for  £1,C20,  say  sixteen  hundred  and  twenty  pounds,  to  be  availed  of 
meanwhile  by  your  draft  on  us  at  sight  accompanied  by  Invoice  and 
Bill  of  Lading  (in  complete  set)  to  order  of  Lloyds  Bank,  Ltd.,  cov- 
ering shipment  of  30  tons  asbestos  sheet  consigned  to  the  buyers  at 
Warsaw.  This  is  merely  an  advice  of  the  opening  of  the  above  men- 
tioned credit  and  is  not  a  confirmation  of  the  same." 


The  sellers  made  a  partial  shipment  of  the  boards  and.  on 
presenting  the  document  to  Lloyds  Bank,  received  part  of  the 
amount  for  which  the  credit  had  been  opened. 

On  Aug.  4,  the  Warsaw  bank  informed  Lloyds  Bank  of  the 
withdrawal  of  the  credit,  but  the  latter  institution,  under  pressure 
of  business,  failed  to  send  notice  of  cancellation  to  the  bene- 
ficiaries. 

They  made  another  shipment,  and  on  Oct.  2  presented  docu- 
ments to  Lloyds  Bank  which  refused  payment.  The  invoice 
was  for  more  than  the  balance  of  the  credit  and  the  bills  of 
lading  were  made  out,  not  to  the  bank,  but  to  the  buyer  who 
obtained  possession  of  the  goods.  They  withheld  payment  from 
the  sellers  who  therefore  brought  suit  against  Llovds  Bank. 
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Decision. — The  court  held  the  bank  was  under  no  legal  obliga- 
tion to  give  notice  to  the  beneficiary. 

Comment. — In  order  to  understand  the  principle  involved  in 
tlie  a])0ve  case  it  is  necessary  first  to  determine  the  nature  of  the 
communication  sent  to  the  Cape  Asbestos  Co.  by  Lloyds  Bank. 
It  frames  the  address  to  the  beneficiary  by  writing: 

"We  beg  to  inform  you  that  we  have  received  advice  by  telegraph 
from  Banque  de  L'Est,  Warsaw,  of  the  issue  of  a  Credit  in  your 
favor";  and  closes  with  the  statement  that,  "This  is  merely  an  advice 
of  the  opening  of  the  above-mentioned  Credit  and  is  not  a  confirmation 
of  the  same." 

From  the  text  it  is  not  clear  whether  the  "Warsaw  bank  had 
opened  a  revocable  or  irrevocable  letter  of  credit.  Neither  of 
these  two  expressions  are  used  and  no  mention  is  made  of  the 
right  of  cancellation  by  the  "Warsaw  bank.  Besides  there  is  no 
fixed  expiration  date  which  should  appear  in  an  irrevocable 
credit.  The  credit  therefore  lacks  the  essential  feature  of  either 
the  revocable  or  the  irrevocable  form.  The  legal  relation  be- 
tween the  beneficiary  and  the  Warsaw  Bank  apparently  is  left 
uncertain,  since  the  court  in  the  above  case  expressed  no  opinion 
on  this  subject. 

The  case  is  confined  entirely  to  the  relation  between  the  bene- 
ficiary and  the  notifying  bank.  Its  advice  is  none  too  carefully 
worded,  since  it  refers  in  the  beginning  to  "The  issue  of  a 
credit,"  and  at  the  close  to  "The  opening  of  the  above-mentioned 
credit."  From  these  expressions  it  is  difficult  to  determine 
whether  the  credit  is  domiciled  with  the  Warsaw  bank  or  with 
Lloyds.  From  the  statement  that  "This  is  merely  an  advice  of 
the  opening  of  the  above  mentioned  credit  and  is  not  a  confirma- 
tion of  the  same,"  it  would  appear  that  Lloyds  have  assumed  no 
obligation.  Therefore,  whether  or  not  the  credit  was  revocable 
])y  the  Warsaw  bank,  it  was  undoubtedly  unconfirmed  by  Lloyds, 
which  possessed  the  right  to  refuse  payment  to  the  beneficiary. 
The  problem  under  consideration  is  whether  or  not  a  bank  which 
has  advised  the  beneficiary  of  the  opening  of  a  credit  can  refuse 
to  purchase  the  drafts  of  the  beneficiary  without  having  given 
him  previous  notification  of  its  intention. 

The  court  held  that  the  advising  bank  was  under  no  legal  obli- 
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gation  to  give  the  beneficiary  notice  of  its  intention.  The  equity  of 
the  decision  rests  upon  the  question  as  to  whether  the  credit  was 
domiciled  with  Lloyds  or  with  the  Warsaw  bank.  The  answer  can 
only  be  found  in  the  communication  between  the  two  banks.  If 
the  Warsaw  bank  requested  Lloyds  to  open  a  revocable  credit 
and  issue  its  letter,  this  communication  would  therefore  e\adence 
a  revocable  credit  of  Lloyds  Bank.  If  this  institution  wished  to 
exercise  the  right  to  cancel  its  own  credit  the  beneficiary  would 
be  entitled  to  a  notice  of  this  action.  If  on  the  other  hand  the 
Warsaw  bank  had  opened  the  credit  and  had  asked  Lloyds 
merely  to  inform  the  beneficiary  of  the  existence  of  the  credit  a 
different  situation  would  arise.  If  the  credit  is  domiciled  with 
the  Warsaw  bank,  then  Lloyds  is  acting  not  as  the  opener  but 
as  the  adviser  of  the  credit.  By  informing  the  beneficiary  of 
the  establishing  of  a  credit  at  the  Warsaw  bank,  Lloyds  assumes 
no  obligation  toward  the  beneficiary. 

At  this  point  it  is  well  again  to  consider  the  significance  of 
the  act  of  confirmation.  If  Lloyds  had  confirmed  the  credit, 
the  bank  would  have  engaged  itself  to  honor  the  drafts  of  the 
beneficiary,  but  in  the  above  case  Lloyds  had  not  given  its  con- 
firmation, and  so  had  not  extended  an  assurance  to  the  bene- 
ficiary that  it  would  purchase  his  drafts.  If  the  credit  were 
domiciled  with  the  Warsaw  bank,  a  refusal  by  Lloyds  to  purchase 
the  drafts  of  the  beneficiarj-  might  not  work  hardship  on  him, 
since  he  might  still  be  able  to  find  another  bank  willing  to  buy 
bills  drawn  on  the  Warsaw  bank.  Therefore,  if  the  above  letter 
can  be  interpreted  to  mean  that  the  credit  was  opened  at  the 
Warsaw  bank,  and  was  still  available  to  the  beneficiary  even 
though  Lloyds  refused  to  purchase  his  drafts,  in  that  event 
Lloyds  bank  was  under  no  obligation  to  give  notice  of  its  in- 
tended action. 

However,  if  the  expression  that  the  credit  is  to  be  availed 
of  "by  your  drafts  on  us"  (Lloyds)  signified  that  the  credit 
was  opened  with  Lloyds  and  that  the  beneficiary  was  precluded 
from  drawing  his  draft  on  the  Warsaw  bank  or  any  other  insti- 
tution, then  it  would  appear  that,  as  a  matter  of  fair  dealing 
Lloyds  bank  was  required  to  give  the  beneficiary  notice  of  the 
cancellation  of  its  credit. 

The  decision  in  the  above  case  leaves  unsettled  several  issues 
which  arise  from  the  cancellation  of  an  unconfirmed,  revocable 
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credit,  such  as  the  following,  (a)  has  the  Cape  Asbestos  Co.,  as 
beneficiary,  any  redress  against  the  Warsaw  bank,  as  credit 
opener?  (b)  Has  the  Warsaw  bank,  as  credit  opener,  legal 
remedy  against  Lloyds  bank,  as  notifier,  for  its  failure  promptly 
to  advise  the  beneficiary  of  the  cancellation  of  the  credit  ? 

It  would  seem  that  the  entire  case  was  tried  on  the  wrong 
issue.  The  beneficiary  had  failed  to  observe  the  term  of  the 
credit  in  presenting  an  invoice  in  excess  of  the  stipulated  amount, 
and  a  bill  of  lading  drawn  on  the  buyer  instead  of  to  the  order 
of  Lloyds  Bank,  This  institution  could  therefore  have  refused 
payment  directly  on  the  ground  that  the  beneficiary  had  failed 
to  comply  with  the  terms  of  the  credit. 

IV.  A  bank  may  be  liable  for  damages  for  canceling  an 
irrevocable  letter  of  credit. 

Bank  of  Toronto  vs  Ansell  (1875)  7  Revue  Legale  Q.B.  262. 

(opener 
beuefieiary) 


O 

Bank  of  Toronto  City  Bank 

(issuer)  (drawee) 

Fig.  13 


1.  Ansell,  who  was  leaving  for  England  to  purchase  goods, 
obtained  for  liimself  from  the  Bank  of  Toronto  the  two  following 
letters  of  credit : 

"Bank  of  Toronto, 

Montreal,  17th  Jan.,  1873. 
To  D.  A.  Ansell,  Esq., 
Montreal. 
At  the  request  of  our  friend  Mr.  D.  A.  Ansell,  I  have  opened  a  credit 
in  your  favor  with  the  'City  Bank,  London,  England,'  to  be  availed 
of  by  your  cheques  upon  'The  City  Bank,  London,  England,'  on  de- 
mand, before  the  first  day'  of  May  next,  to  the  extent  of  three  hundred 
pounds  sterling. 

Each  draft  must  have  upon  its  face  'Drawn  against  Bank  of  Toronto, 
Montreal  Branch,  credit  No.  48,  dated  17th  January  1873.' 
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You  will  please  advise  the  City  Bank,  London,  of  any  drafts  drawn 
under  this  Credit. 

Your  obedient  servant, 

(Signed)    

Manager." 

"Bank  of  Toronto, 
No.  49.  Montreal,  17th  Jany.  1873 

To  D.  A.  Ansell, 
Montreal. 

At  the  request  of  our  friend  Mr.  D.  A.  Ansell,  I  have  opened  a  credit 
in  your  favor  with  the  City  Bank,  London,  England,  to  be  availed  of 
by  your  drafts,  upon  'The  City  Bank,  London,  England,'  at  ninety 
days'  sight  before  the  first  day  of  June  next,  to  the  extent  of  three 
thousand  pounds  st'erling.  for  the  invoice  value  of  goods,  glassware 
and  groceries  shipped  to  Montreal. 

Each  draft  must  bear  upon  its  face  the  words  'drawn  against  Bank 
of  Toronto,  Montreal  Branch,  credit  Xo.  49,  dated  17th  -January  1873' 
and  be  accompanied  by  invoice,  and  bills  of  lading  filled  up  to  the 
order  of  the  shipper  and  endorsed  in  blank. 

Insurance  to  accompany  the  bills  of  lading. 

You  will  please  advise  the  City  Bank,  London,  of  any  drafts  drawn 
under  this  credit. 

X.B. — All  the  bills  of  lading,  except  the  one  retained  by  the  Captain 
of  the  vessel,  are  to  accompany  the  drafts." 

On  the  reverse  side  of  the  letter  of  credit,  Ansell  signed  the 
following  agreement : 

"I  undertake  to  provide  for  all  cheques  which  shall  be  drawn 
under  the  same  by  payment  of  the  amount  thereof  to  you  in  Montreal, 
in  currency,  at  the  rate  of  exchange  at  which  you  may  be  then  draw- 
ing, together  with  commissions  and  interest,  such  interest  to  be  at  the 
rate  of  5  per  cent  per  annum,  or  at  the  current  rate  of  interest  in 
London,  if  above  5  per  cent.  This  obligation  is  to  continue  in  force, 
and  to  be  applicable  to  all  transactions,  notwithstanding  any  change  in 
the  composition  of  our  firm,  or  in  the  users  of  the  credit,  whether  such 
change  shall  arise  from  the  accession  of  any  partner  or  partners.  A 
deposit  of  notes  and  drafts  made  as  collateral  is  at  aU  times  to  be 
maintained  in  a  satisfactory  condition." 

2.  On  the  strength  of  these  letters  of  credit,  Ansell  made  pur- 
chases in  England,  and  to  pay  for  them  drew  drafts  on  the  City 
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Bank  of  London.  This  institution,  acting  on  a  cable  from  the 
Bank  of  Toronto,  refused  to  honor  the  drafts  and  informed  Anseii 
that  the  credit  was  canceled. 

Ansell  brought  suit  for  damages  against  the  Bank  of  Toronto 
whose  act  of  cancellation,  it  was  claimed,  had  injured  his  credit 
standing  and  his  business. 

The  bank,  in  reply,  made  the  following  contentions : 

a.  No  consideration  had  been  given  by  Ansell  to  the  bank. 

b.  No  time  was  specified  for  the  duration  of  the  credit,  "but  it  was  op- 
tional and  revocable,  and  to  subsist  only  so  long  as  it  was  not  canceled." 

c.  Notes  and  drafts  deposited  by  Ansell  as  collateral  had  been  dishonored. 

Decision. — The  jury  found  in  favor  of  the  plaintiff  and 
awarded  him  damages  but  these  were  later  regarded  as  exces- 
sive by  a  court  of  review  and  were  set  aside. 

Comment. — The  letters  of  credit  involved  in  the  above  case 
are  somewhat  atypical  in  form,  since  Ansell  is  opener  and 
at  the  same  time  beneficiary.  It  therefore  differs  from  the 
letters  discussed  in  previous  eases  which  involved  three  parties. 

The  letters  in  the  above  case  do  not  contain  any  provision 
for  cancellation,  and  the  first  is  undoubtedly  irrevocable  in  form 
since  it  contains  a  definite  statement  that  the  credit  has  been 
opened  "with  the  City  Bank,  England,  to  be  availed  of  before 
the  first  day  of  ]\Iay  next. ' ' 

While  the  decision  makes  little  effort  to  clarify  the  issues  under 
consideration,  the  contentions  of  the  litigants  are  of  interest. 
It  will  be  noted  that  the  plaintiff  bases  his  suit  on  the  ground 
that  the  bank's  act  of  cancellation  has  impaired  his  credit  stand- 
ing. The  bank  on  the  other  hand  defends  its  action  by  claiming 
that  the  beneficiary,  through  certain  acts  of  his  own,  had  weak- 
ened his  credit  standing  and  had  thus  given  the  bank  justifica- 
tion for  rescinding  the  letter  of  credit.  Apparently  the  bank 
regarded  the  letter  of  credit  merely  as  an  expression  of  opinion 
regarding  the  rating  of  the  beneficiary.  However,  a  letter  of 
credit  in  general  has  a  deeper  significance,  since  it  is  the  means 
of  inducing  a  third  party  to  purchase  the  beneficiary's  drafts 
which  the  credit  issuer  pledges  to  honor. 

The  principle  that  an  issuing  bank  is  liable  for  damages  for 
impairing  the  credit  standing  of  the  beneficiary  if  a  credit  is 
revoked  without  cause  finds  support  in   Graham  vs  Mahoney 
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(1828),  Irish  Law  Recorder  (1st  series),  385.  Graham  brought 
action  against  Mahoney,  an  officer  of  a  bank  which  had  granted 
a  letter  of  credit  and  then  dishonored  it  by  refusing  to  pay  the 
drafts  of  the  beneficiary.  The  verdict  was  given  to  the  plaintiff 
on  the  ground  that  his  credit  had  been  impaired  by  the  action 
of  the  bank. 

The  extent  of  the  damages  arising  from  the  cancellation  of  a 
credit  issued  in  favor  of  the  opener  is  considered  in  a  later  case 
of  Prehn  vs  Royal  Bank  of  Liverpool  (1870),  21  L.  T.  830. 


Quentell 
(opener) 

O 


Prehn 
(beneficiary) 


Royal  Bank  of  Liverpool 
(issuer) 


Fig.  14 


1.  Quentell,  manager  of  the  Liverpool  branch  of  Prehn  &  Co., 
grain  merchants,  requested  a  letter  of  credit  from  the  Royal 
Bank  of  Liverpool  in  favor  of  the  agency  of  Prehn  &  Co.  at 
Alexandria. 

2.  The  bank  granted  the  request  in  the  following  letter : 

"I  beg  to  inform  you  in  reply  to  your  note  of  yesterdaj',  that  your 
firm  in  Alexandria  is  at  liberty  to  draw  on  the  company  to  the  extent 
of  £20,000  in  furtherance  of  grain  shipments  on  the  conditions  stated." 

3.  Prehn  &  Co.  at  Alexandria  drew  drafts  for  £21,000  and 
Quentell  covered  them  by  paying  the  bank  £22,000. 

4.  The  bank  stopped  payment  and  refused  to  apply  the  cover 
to  the  drafts. 

5.  Prehn  &  Co.  were  therefore  compelled  to  arrange  credits 
with  another  bank  but  at  heavj^  cast  and  sued  to  recover  these 
expenditures. 

Decision. — The  opener  was  entitled  to  recover  from  the  issuing 
bank  damages  covering  the  amount  of  the  bill,  commissions,  and 
telegraphic  expenses. 

Comment.— ^hilQ   the   courts   in   both    Ansell   vs    Bank   of 
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Toronto  and  in  the  above  case  recognized  ttie  claim  against  a 
bank  revoking  a  credit  issued  in  favor  of  the  opener,  still  the 
amount  of  the  damage  has  been  given  a  narrow^  definition. 

V.  A  bank  cannot  revoke  its  clean  letter  of  credit  because 
drafts  presented  by  the  negotiator  have  been  drawn  in  viola- 
tion of  a  sales  contract  of  which  the  negotiator  has  no  knowl- 
edge. 

Maitland  vs  The  Chartered  Mercantile  Bank  of  India,  London 
&  China  (1869),  38  L.J.  Ch.  363. 


Maitland  &  Co. 
(opener) 
Q 


Fletcher  &  Co. 
(beneficiary) 


National  Bank 

of  Scotland 

(issuer) 


Chartered  Bank  of 

India,  London  &  China 

(negotiator) 


Fig.  15 


1.  Fletcher  &  Co.  of  Shanghai  entered  into  a  contract  to  ship 
goods  to  Maitland  &  Co  of  London. 

2.  Maitland  &  Co.  requested  the  National  Bank  of  Scotland 
to  open  a  "marginal"  letter  of  credit  (letter  of  credit  is  written 
on  a  stub  attached  to  blank  bills  of  exchange)  in  favor  of 
Fletcher  &  Co. 

3.  The  manager  of  the  bank  issued  the  letter  to  Fletcher  as 
follows : 


"I  hereby,  for  the  National  Bank  of  Scotland,  authorize  you  to  draw 
the  annexed  bill  of  exchange  at  6  months'  sight  for  two  thousand 
pounds  sterling  on  Messrs.  Glyn  &  Co.,  bankers,  in  London,  who  will 
honor  the  same  in  conformity  with  its  tenor  if  presented  along  with 
this  letter  of  credit  within  one  year  from  this  date." 

4.  Fletcher  &  Co.  in  fraud  and  in  violation  of  their  contract 
of  sale  with  Maitland  &  Co.  drew  under  the  credit  bills  not  ac- 
companied by  shipping  documents,  and  sold  them  to  the  Char-" 
tered  Bank  which  had  no  notice  of  the  contract  between  Fletcher 
&  Co.  and  Maitland  &  Co. 

Decision. 
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"A  bona  fide  holder  of  a  bill  of  exchange  drawn  under  an  open 
letter  of  credit,  and  taken  by  him  on  the  faith  of  such  letter  of  credit, 
has  a  right  of  action  at  law  against  the  gi-antor  of  the  letter  of  credit 
in  case  of  his  refusal  to  accept  the  bill." 

Comment. — The  letter  of  credit  reproduced  above  differs  from 
the  usual  form  in  that  it  does  not  contain  the  general  promise  to 
negotiators  that  bills  will  be  honored.  The  letter  is  thus  weaker 
than  the  instrument  which  forms  the  basis  of  the  previous  case 
of  Agra  &  Mgsterman's  Bank,  ex  parte  Asiatic  Banking  Corp. 
Nevertheless,  the  court  upheld  the  right  of  the  third  party  as 
holder  of  the  bill  in  due  course.  The  two  cases  thus  far  cited 
involve  credits  which  are  clean,  in  the  sense  of  requiring  no 
documents.  These  credits  are  described  in  British  law  as 
"open,"  and  the  testimony  in  the  above  case  presents  the  fol- 
lowing distinction  between  open  and  documentary  credits: 

"Open  credits  are  on  the  face  of  them  engagements  on  the  part  of 
the  party  giWng  such  credits  to  accept  the  drafts  drawn  under  such 
credits  unconditionally,  except  that  generally  there  is  a  certain  limit 
as  to  the  time  within  which  the  credits  are  to  be  available;  whereas 
'documentary  credits'  are  engagements  to  accept  bills  drawn  under 
them  subject  to  a  condition  or  proviso  on  the  face  of  the  credit  that 
the  drafts,  when  presented  for  acceptance,  are  to  be  accompanied  by 
bills  of  lading  or  shipping  documents." 

These  cases  also  recognize  the  letter  of  credit  as  an  obligation 
entirely  independent  of  the  contract  of  sale.  This  agi'eement 
cannot  bind  the  bank  which  concerns  itself  only  with  the  provi- 
sions of  the  letter  of  credit.  These  views  were  reiterated  half  a 
century  later  in  the  American  cases  of  American  Steel  Co.  rs 
Irving  National  Bank  and  Frey  vs  Sherburne. 

VI.  An  issuing  bank  may  revoke  its  letter  of  credit  if 
drafts  presented  by  the  negotiator  are  drawn  in  violation  of 
the  credit. 

(a)  Failure  to  observe  general  terms. 

Union  Bank  of  Canada  vs  Cole  (1877),  47  L.J.Q.B.  100. 

1.  Cole  &  Co.,  London  merchants,  gave  to  Stevenson  &  Co.  of 
Montreal  the  following  letter  of  credit,  which  read  in  part  as 
follows : 
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Cole  &  Co 
(Issuer) 


Stevenson  &  Co, 
(beneficiary) 


"By  request  and  for  account  of  your  good  selves  we  hereby  confirm 
a  credit  in  your  favor  to  the  extent  of  £25,000,  say  twenty-five  thousand 
pounds  sterling,  to  be  available  by  your  draft  or  drafts  upon  us  at 
sixty  (60)  days'  sight. 

The  object  of  this  credit  is  to  provide  for  your  reimbursements 
against  shipments  of  grain  to  the  U.  K(ingdom)  or  Continent,  as  per 
instnictions  hereinafter  named. 

This  ci'edit  becomes  void  if  not  used  on  or  before  the  31st  day  of 
December,  1874. 

You  will  please  state  in  the  body  of  your  drafts  and  advise  us  that 
they  are  drawn  under  credit  No.  604  and  of  this  date." 

The  letter  contained  a  detailed  description  of  the  required 
documents. 

2.  AVithout  performing  the  conditions  of  the  credit,  Stevenson 
sold  his  bills  to  the  Union  Bank  of  Canada.  The  bank  for  a  short 
while  held  the  letter  of  credit  and  so  was  in  a  position  to  be 
aware  of  the  conditions,  and  although  they  were  unfilled  never- 
theless negotiated  the  bills. 

3.  The  Union  Bank  presented  the  drafts  to  Cole  &  Co.  but 
they  refused  to  accept  them.    The  bank  thereupon  brought  suit. 

Decision. 

"The  conditions  appear  on  the  face  of  the  document  and  it  is  found 
that  something  which  the  defendants  have  made  a  condition  of  the 
drawing  of  the  bill  and  which  ought  to  have  been  performed  Avas  not 
l^erformed.  I  am  therefore  of  the  opinion  that  the  plaintiffs  cannot 
recover." 


Comment. — The  letter  under  consideration  differs  from  the 
usual  form.  It  was  issued  not  by  a  bank  but  by  the  importer 
himself.  Besides  it  contained  no  engagement  addressed  to  the 
negotiators  of  the  bills  that  they  would  be  honored.  Notwith- 
standing these  defects,  the  court  regarded  the  document  as  prac- 
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tically  an  "open"  letter  of  credit.  Furthermore,  being  docu- 
mentary', it  called  for  the  furnishing  of  certain  shipping  docu- 
ments. The  negotiator  did  not  insist  upon  the  compliance  with 
their  condition  and  so  had  no  claim  against  the  issuer.  The 
above  case  involved  a  documentary'  or  conditional  letter  of 
credit  and  so  must  be  distinguished  from  the  cases  of  Agra  & 
Masterman's  Bank  and  Maitland  vs  Chartered  Bank,  both  of 
which  involved  a  clean  letter  of  credit.  (See  also  International 
Banking  Corp.  vs  Irving  National  Bank;  Stein  vs  Hanxhro's 
Bank  of  Northern  Commerce,  9  Lloyld's  List  Law  Rep.  433, 
507,  Dec.  8,  1921;  JJrquhart,  Lindsay  &  Co.,  Ltd.  vs  Eastern 
Bank,  9  Lloyld's  List  Law  Rep.  572,  Dec.  5,  1921). 

(b)  Failure  to  insist  upon  actual  purchase  of  merchandise. 

Chartered  Bank  of  India,  Australia  d-  China  vs  Macfayd^n 
(1894),  64  L.J.Q.B.  367. 


Macfayden 
(opener  &  issuer) 


Knowles  &  Co. 
( beneficiary) 


Chartered  Bank 
(  oe^tiator) 


1.   Macfayden  &  Co.,  London  importers,  issued  to  Knowles  & 
Co.  of  Batavia  the  following  letter  of  credit : 


"Messrs.  Knowles  &  Co.,  Batavia. — Dear  Sirs. — We  hereby  cancel 
our  revolving  credit  opened  in  your  favor  on  Sth  July,  1892,  and  open 
in  its  stead  the  following  extended  credit  for  £5,000  (five  thousand 
pounds)  to  be  availed  of  by  drafts  on  us  at  3,  4,  or  6  months  against 
produce  bought  and  paid  for  by  you,  but  not  immediately  ready  for 
shipment,  but  to  be  shipped  within  two  months  of  the  passing  of  the 
drafts  and  documents  in  full  cover  of  same,  to  be  sent  in  to  the  bank 
through  whom  j'ou  negotiate  for  despatch  to  us  by  first  maU  after 
receipt.  On  shipping  documents  being  handed  to  the  bank  the  amount 
so  covered  shall  again  be  available,  provided  that  in  no  case  shall  the 
amount  uncovered  current  at  any  one  time  exceed  the  sum  of  five 
thousand  poxmds  sterling  (£5,000).  The  produce  bought  under  this 
credit  you  must  hold  under  lien  to  us  until  the  documents  have  been 
handed  to  the  bank  for  transmission  to  us.  Marine  insurance  will  fre- 
quently be  held  covered  on  this  side  under  our  open  cover,  and  in  that 
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ease  the  documents  to  be  given  in  will  only  be  a  complete  set  of  the  bills 
of  lading  with  the  usual  letter  advising  us  that  the  insurance  is  to  be 
covered  on  this  side.  When  the  letter  is  not  given,  then  policies  of  in- 
surance effected  by  you  must  be  sent  in  with  the  bills  of  lading.  This 
credit  to  continue  in  force  for  one  year  from  this  date.  These  are  the 
terms  on  which  we  grant  this  credit,  and  Ave  hereby  undertake  to  accept 
on  presentation,  and  pay  at  maturity,  or  take  up  undei'.  discount,  all 
drafts  drawn  by  you  in  conformity  with  the  said  terms  and  conditions. 

Yours  faithfully, 

(Signed)   " 

2.  Knowles  &  Co.,  purporting  to  aet  under  the  term.s  of  this 
letter,  drevr  drafts  upon  ]\Iacfayden  &  Co.,  and  sold  them  to  the 
Batavia  branch  of  the  Chartered  Bank  of  India,  Au.stralia  & 
China. 

3.  The  branch  office  forwarded  the  bills  to  the  London  office, 
which  presented  them  to  Macfayden  &  Co.  They,  however,  re- 
fused to  accept  the  bills  which  were  said  to  be  drawn  in  viola- 
tion of  the  terms  of  the  credit. 

Decision. 

"This  was  not  an  open  letter  of  credit,  intended  to  be  shown  to  all 
the  world,  and  if  the  banks  are  shown  and  act  upon  the  letter,  then 
they  must  act  upon  it  as  the  letter  itself  states  'in  conformity  with 
its  terms  and  conditions.'  There  was  no  contrast  whatevei',  and  no 
contractual  relationship  established  between  the  bank  and  the  defend- 
ants [issuer  of  the  credit]  by  this  particular  letter  of  credit,  and  even 
if  there  were  such  a  contractual  relationship,  then  it  would  be  a  contract  , 
subject  to  the  express  conditions  of  the  letter." 

Comment. — The  above  case  further  establishes  the  principle 
that  a  bank  negotiating  drafts  under  letters  of  credit  must  see 
that  the  terms  are  scrupulously  observed. 

(c)  Failure  to  produce  proper  bill  of  lading. 

Brazilian  &  Portuguese  Bank  vs  British  &  American  Ex- 
change Banking  Corporation  (1868),  18  L.T.R.  823. 

1.  Maxwell  &  Co.  of  New  York  requested  the  New  York  branch 
of  the  British  &  American  Exchange  Banking  Corporation  to 
issue  a  letter  of  credit  in  favor  of  the  Rio  office  of  ^Maxwell  &  Co. 

2.  The  bank  accordingly  issued  to  the  Rio  office  of  Maxwell  & 
Co.  the  following  letter : 


I 
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Marvrel)  &  Co, 
New  York. 
(opener) 
Q 


Marwell  &  Co. 
Rio 
(beneficiary) 


British  &  American 
Exchange  Banking  Corp, 
(New  York  Branch) 
(issuer) 


Brazilian  &-  Portuguese  Bank 
(negotiator) 


Fig.  18 


"New  York,  1st  February,  1866. 

Gextle3IEx  : — We  hereby  authorize  Messrs  Maxwell,  Wright  &  Co., 
of  Rio  de  Janeiro,  to  value  on  you  at  ninety  days'  sight,  for  account 
of  ^lessrs.  Wright,  Maxwell  &  Co.  of  New  York,  ior  any  sums  not 
exceeding  £20,000  sterling,  to  be  used  as  they  may  direct,  for  the 
invoice  cost  of  coffee  to  be  purchased  for  account  of  whom  it  may 
concern,  and  to  be  shipped  from  the  ports  of  Rio  de  Janeiro  or  Santos 
to  New  York,  Philadelphia,  or  Baltimore.  The  bills  must  be  drawn, 
in  Rio  de  Janeiro  prior  to  the  1st  day  of  January,  1865,  and  advice 
thereof  given  to  you  in  original  and  duplicate,  such  ad\4ce  to  be 
accompanied  by  bill  of  lading  filled  up  to  order  of  the  shippers,  and 
blank  endorsed  with  abstract  of  invoice  thereon  for  the  property 
shipped  as  above.  All  the  bills  of  lading  issued  (except  one  to  be 
foi-warded  us  by  the  vessel  and  the  one  retained  by  the  captain  of 
the  vessel)  to  be  forwarded  direct  to  you.  Original  invoice  to  be 
forwarded  to  us.  This  credit  to  be  revohnng,  as  per  margin.  And 
we  do  hereby  agree  with  the  drawers,  endorsers,  and  bona  fide  holders 
of  bills  drawn  in  compliance  with  the  terms  of  this  credit,  that  the 
same  shall  be  duly  honored  on  presentation  at  your  office  in  London. 

We  are,  gentlemen,  your  obedient  sen-ants. 

The  B.  &  A.  B,  Corporation  (Limited) 

(Signed)   

Assistant  Manager. 
For  20,000  pounds  sterling.    Please  sign 
bills  as  being  drawn  under  credit,  No.  63. 
Dated  1st  Februarj-,  1864. 

N.B. — Insurance  at  New  York  to  Messrs.  Wright,  Maxwell  &  Co. 
War  risk  to  be  covered  unless  the  coffee  be  shipped  by  neutral  vessels." 

The  following  memorandum  was  in  the  margin  af  the  letter 
of  credit: 


''This  credit  to  be  revolving,  and  open  as  often  as  covered  by  ship- 
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ineiit  ill  accordance  with  the  within-named  conditions,  and  Messrs. 
Maxwell,  Wright  &  Co.  are  hereby  authorized  to  value  on  you  to  the 
extent  of  £10,000  sterling  against  the  same,  in  anticipation  of  sending 
fonvard  bills  of  lading,  notwithstanding  anything  herein  expressed  to 
the  contrary." 

3.  The  Rio  firm  exhibited  the  letter  of  credit  to  the  Brazilian 
&  Portuguese  Bank  which  thereupon  purchased  the  drafts  sup- 
posedly drawn  in  accordance  with  the  terms  of  the  credit.  But 
the  bills  of  lading,  four  in  number,  stated  that  the  vessel  was 
"bound  for  St.  Thomas  for  orders."  Only  two  bills  of  lading 
were  delivered  to  the  negotiating  bank  which  forwarded  only  one 
with  the  drafts  to  the  British  and  American  Exchange  Bank  in 
London.  This  institution  refused  to  honor  the  drafts  on  the 
ground  tliat  the  bills  of  lading  were  not  in  accordance  Avith  the 
terms  of  the  letter  of  credit.  The  Brazilian  Bank  thereupon 
brought  suit. 

Decision. 

"The  conditions  in  the  letter  of  credit  on  which  the  defendants 
engaged  to  accept  to  the  amount  of  £20,000  were  unperformed,  and  con- 
sequently the  obligation  upon  them  to  accept,  under  the  letter  of 
credit,  never  attached,  and  the  plaintiifs'  action  therefore  could  not 
be  maintained,  upon  the  two  following  grounds : 

First,  that  the  bills  of  lading  directed  the  vessel  *to  St.  Thomas  for 
orders,'  and  therefore  gave  power  to  the  defendants  (if  at  all)  to 
obtain  and  deal  Avith  the  goods  at  St.  Thomas  alone,  and  not  at  either 
of  the  three  ports  contracted  for:  and  that  the  defendants  had  no 
power  of  themselves  to  cause  the  goods  to  be  delivered  at  one  of  the 
ports,  and  if  they  could  acquire  such  power  by  communication  with 
the  .shippers  either  at  Rio  or  New  York,  the  order  could  only  be 
obtained  and  transmitted  to  the  captain  after  a  long  delay,  whereas 
they  were  required  to  accept  the  bill  of  lading  at  once,  on  the  21st 
November ; 

Secondly,  that  the  possession  by  the  defendants  of  all  the  bills  of 
lading  issued,  except  the  one  retained  by  the  captain,  was  one  of  the 
conditions  of  the  contract,  and  constituted  the  sole  security  to  the 
defendants  for  the  deliverA^  of  the  coffee  to  them  when  it  should  be 
landed  at  its  port  of  destination;  and  one  of  such  bills  having  been 
retained  by  the  plaintiffs,  it  was  in  their  power,  so  long  as  they  re- 
tained it,  to  endorse  it  in  blank,  to  order  the  coffee  to  be  forwarded 
to  any  port  they  might  think  fit  to  name,  and  to  take  possession  of  it 
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on  arrival  there,  and  thtis  deprive  the  defendants  of  any  security  at 
all  for  the  advances  they  might  have  made." 

VII.  An  issuing  bank  may  revoke  its  letter  of  credit  if 
the  drafts  presented  by  the  beneficiary  are  drawn  in  viola- 
tion of  the  credit. 

Morgan  vs  Lariviere  (1875),  L.R.  7  H,L.  423. 

GoTemment  of  France  Lariviere 

(opener)  i  (beneficiary) 

O 


Morgan  &  Co. 
( issuer) 


Fig.  19 


1.  During  the  Franco-Prussian  War,  Lariviere,  a  British  con- 
tractor, entered  into  a  sales  agreement  to  supply  the  French 
Government  with  a  certain  number  of  cartridges.  According  to 
the  agreement,  deliveries  were  to  be  made  at  fixed  periods  of 
time  and  with  the  utmost  speed. 

2.  The  French  Government  appointed  Morgan  &  Co.  as  its 
general  fiscal  agent  in  London. 

3.  iNIorgan  &  Co.  issued  to  Lariviere  a  letter  of  credit  which 
read  in  part  as  follows : 

"We  are  instructed  by  M.  Joiilin  (representative  of  the  French  Min- 
ister of  War)  to  advise  you  that  a  special  letter  of  credit  for  £40,000 
has  been  opened  with  us  in  your  favor  and  that  it  will  be  paid  to  you 
rateably  as  the  goods  are  delivered  upon  receipt  of  certificates  of 
reception  issued  by  the  French  Ambassador,  or  by  M.  Joulin." 

Lariviere,  after  effecting  a  few  deliveries,  failed  to  make  cer- 
tain shipments  in  time  and  the  bankers  canceled  the  credit  in 
the  following  communication: 

"M.  Joulin  now  informs  us  that  as  the  time  has  already  expired 
within  which  the  deliveries  of  goods  were  to  be  made,  and  to  pay  for 
which  this  credit  was  opened,  no  farther  deliveries  can  be  made  under 
it,  and  we  are  not  to  make  any  farther  payment  in  virtue  of  it. 
Under   these   circumstances,    in   accordance   with    the   instructions,   we 
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request  that  you  return  us  our  letter  dated  the  1st  ultimo,  and  take 
note  that  the  credit  advised  therein  is  withdrawn  and  canceled." 

Decision. 

"  'Rateably'  appears  to  be  intended  to  mean  that  the  documents  to  be 
presented  to  the  appellants  [Morgan  &  Company]  were  to  be  the 
documents  of  the  reception  of  the  cartridges.  .  .  .  They  were  to  pay 
for  them  not  on  receipt,  or  on  approval  by  the  French  Authorities, 
but  on  the  production  of  the  certificates;  and  the  resjiondent  [Lari- 
viere]  cannot  allege  that  they  Avere  improperly  withheld,  as  he  was 
wholly  unable  to  fulfill  his  contract  in  the  time,  and  he  cannot  claim 
any  further  sum  than  he  has  received,  not  being  able  to  produce  the 
required  evidence  of  delivery." 

Comment. — This  case  continues  the  general  principle  that  the 
terms  of  a  credit  must  be  strictly  observed.  In  the  three  pre- 
ceding eases,  the  relations  between  the  issuer  of  the  letter  of 
credit  and  the  negotiator  were  considered.  The  above  case  pre- 
sents the  relation  between  the  issuer  of  the  letter  and  the  bene- 
ficiary who  failed  to  produce  a  certificate  of  delivery  required 
under  the  credit. 

VIII.  An  issuer  of  an  authority  to  draw  is  liable  to  the 
opener  if  the  terms  are  not  observed  by  the  beneficiary. 

Borthwick  rs  Bank  of  New  Zealand,  17  L.T.R.  2. 


Botthwick  New  Zealatid  Cooperative 

(opener)  (beneficiary) 

O 


0 


^'1  u3 


Bank  of  New  Zealand  Bank  of  New  Zealand 
(London  office)  (  Duncdin  Branch) 

(issuer)  (negotiator) 

Fig.  20 

1.  Borthwick,  a  British  importer  of  meats,  requested  the  Bank 
of  New  Zealand  to  issue  its  authority  to  draw  (see  Chap.  VIII) 
in  the  following  application : 

"I  request  that  you  will  authorize  your  ofifiee  at  Dunedin  to  negotiate 
the  drafts  of  the  New  Zealand  Cooperative  &  Agency  Co.  (Ltd.)  on 
me  at  60  days'  sight  to  the  extent  of  £10,000  at  any  time  within  two 
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mouths  from  this  date,  aud  in  consideration  of  your  doing  so,  I  hereby 
undertake  to  accept  such  drafts  on  presentation,  and  to  pay  them  in 
London  at  or  before  maturity,  it  being  understood  that  it  is  entirely 
optional  with  your  office  at  Dunedin  to  negotiate  drafts  under  this 
authority.  The  drafts  are  to  be  accompanied  by  shipping  documents 
(i.e.,  bills  of  lading,  invoice,  and  insurance  policy)  purporting  to 
represent  lamb  and  mutton  of  an  equivalent  value  at  not  exceeding 
3%  pence  and  2^/^  i>enee  per  pound,  c.i.f.  respectively,  inclusive  of 
charges,  shipped  to  London,  but  you  are  not  to  be  responsible  in  the 
event  of  any  misrepresentation  as  to  quantity,  quality  or  value  thereof. 
On  due  payment  of  any  draft  the  relative  documents  are  to  be  given 
up  to  me.'' 

2,  The  London  office  authorized  its  office  at  Dunedin,  New 
Zealand,  to  purchase  the  drafts  of  the  Cooperative  Co. 

3.  The  Dunedin  office  instructed  the  Cooperative  Co.  to  draw 
its  drafts. 

The  Cooperative  Co.  drew  its  drafts  on  Borthwick  and  sold 
them  to  the  Dunedin  branch  which  forwarded  them  to  the  Lon- 
don office.  The  bills,  unaccompanied  by  the  documents,  were 
presented  to  Borthwick  who  accepted  them.  When  the  consign- 
ment arrived  it  was  found  to  be  partially  damaged  but  the  loss 
could  not  be  recovered  since  the  policies  read:  "to  pay  a  total 
loss  by  total  loss  of  vessel  only.'' 

The  Cooperative  Co.  went  into  liquidation,  so  Borthwick  sought 
to  recover  damages  from  the  bank  which,  he  claimed,  had  com- 
mitted a  breach  by  negotiating  drafts  without  having  the  cus- 
tomary "all  risks"  policy  attached. 

Decision. — The  court  held  that  it 

"had  no  doubt  that  the  contract  contained  in  the  letter  of  credit  was 
a  contract  in  the  fullest  sense  of  the  term.  The  letter  stated  the  terms 
on  which  the  defendants  were  to  negotiate  and  the  plaintiff  was  to 
accept  the  drafts.  When  drafts  were  brought  to  the  bank  the  first 
consideration  would  be  whether  the  drafts  were  such  as  the  plaintiff 
would  accept,  and  therefore  the  representative  of  the  bank  ought  to 
have  examined  the  documents  attached  to  see  if  they  were  such  as  were 
stipulated  for  by  the  plaintiff,  the  object  of  the  stipulation  being  to 
protect  the  plaintiff.  His  Lordship  was  satisfied  from  the  evidence 
which  had  been  given  that  the  proper  form  of  policy  was  an  'all 
risks'  policy.  The  letter  of  credit  said  expressly  that  in  certain  events 
the  defendants  were  not  to  be  responsible.     That  was  a  clear  indica- 
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tion  that  they  were  to  have  some  sort  of  responsibility,  and  in  his 
Lordship's  opinion  their  responsibility  extended  to  everything  not  ex- 
pressly excepted.  The  documents  and  drafts  came  forward  in  the 
ordinary  conrse,  and  the  bank  sent  the  drafts  to  the  plaintiff  for  his 
acceptance,  but  retained  the  documents.  The  plaintiff  could  not  con- 
jecture that  one  of  the  policies  was  not  in  the  ordinary  form,  and  he 
accepted  the  drafts.  In  fact  no  one  examined  the  policies  until  after 
the  loss  bad  occurred.  The  plaintiff  first  called  on  the  shippers  for 
an  explanation,  but  it  was  idle  to  have  recourse  to  them,  for  the 
company  went  into  liquidation.  Then  the  plaintiff  made  his  claim  on 
the  bank.  It  was  said  that  the  bank  was  not  responsible,  and  an 
attempt  was  made  to  show  that  there  had  been  some  negligence  on  the 
part  of  the  plaintiff  which  had  misled  the  defendants.  That  was  not 
the  case.  The  defendants  Avere,  in  his  Lordship's  opinion,  liable  to 
the  plaintiff." 

Comment. — This  case  deals  not  with  the  letter  of  credit  but 
with  the  authority  to  draw.  As  explained  above  this  document 
instructs  a  bank  to  buy  the  drafts  of  a  seller  of  merchandise.  In 
buying  their  bills,  the  negotiator  and  later  the  issuer  of  the 
authority  must  insist  upon  strict  observance  of  the  terms  by  the 
seller.  The  Bank  of  New  Zealand  neglected  to  see  that  the  drafts 
were  accompanied  by  proper  insurance  policies  and  so  was  liable 
to  the  opener  of  the  authority  to  draw.  This  case  differs 
from  the  four  preceding  citations  in  that  it  discusses  the  relation 
between  the  opener  and  the  issuing  bank.  This  institution  is 
held  responsible  if  it  makes  payment  to  a  beneficiary  who  has 
not  furnished  the  required  documents. 

IX.  A  bank  negotiating  drafts  under  a  letter  of  credit  is 
not  responsible  for  the  validity  of  the  documents  presented  by 
the  beneficiary. 

(a)  Bill  of  lading. 

Woods  vs  Thiedeman,  1  H.V.C.  477. 


Thiedeman 
(opener) 

1. 

Homeyer 
(beneficiary) 

o 

C 

'2 

g 

3 

o 

C 
Wc 

J- 

)ods 

Union  Bank 

Uss 

uerj 

(negotiator) 

Fia. 
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1.  Homeyer,  a  Prussian  exporter,  agreed  to  ship  a  cargo  of 
wheat  to  Thiedemau,  a  British  importer. 

2.  Thiedeman  wrote  to  Woods,  his  banker,  as  follows : 

"We  shall  feel  obliged  by  your  requesting  the  Union  Bank  of  London 
to  accept  the  drafts  of  Mr.  Homeyer  of  Wolgast  for  £2,400  against 
properly  endorsed  bill  of  lading  of  8,320  scheffels  of  wheat  per  'Anna' 
F.  K.,  master,  on  our  account." 

3.  In  accordance  with  this  letter,  "Woods  sent  instructions  to 
the  Union  Bank,  which  accepted  the  drafts  of  Homeyer  and 
debited  Woods'  account.  Homeyer,  however,  presented  a  forged 
bill  of  lading  and  no  cargo  was  actually  placed  on  board  the 
vessel.  Thiedeman  refused  to  reimburse  Woods  who  therefore 
brought  suit. 

Decision. 

"The  only  argument  for  the  defendant  (Thiedeman)  is  that  the 
words  Tiill  of  lading*  import  a  genuine  bill.  I  am  of  the  opinion  that 
they  meant  such  a  document  as  Homeyer  might  send,  or  which  was  in 
the  course  of  coming,  professing  to  represent  a  cargo  of  wheat.  .  .  . 
The  plaintiffs  were  not  to  take  upon  themselves  the  risk  of  the  bill  of 
lading  being  a  genuine  document.  The  authority  was  to  accept  bills 
against  a  biU  of  lading  properly  endorsed,  and  no  one  supposed  that 
the  documents  produced  would  be  a  forgery." 

"Held.  The  banker  had  not  taken  upon  himself  the  risk  of  the 
biU  of  lading  being  forged  and  was  entitled  to  recover  from  their  cus- 
tomer the  amount  they  had  paid  in  respect  of  the  bill  of  exchange." 

Comment. — The  several  decisions  considered  above  clearly 
place  upon  the  negotiating  bank  the  responsibility  of  seeing  that 
the  conditions  of  a  credit  are  observed  by  the  drawer  of  the 
draft.  The  case  of  Woods  vs  Thiedeman  limits  the  liability  of 
a  negotiating  bank  to  the  shipping  documents  themselves.  The 
bank  in  no  way  can  be  expected  to  guarantee  the  genuineness  of 
the  bill  of  lading  or  any  other  document  in  the  commercial  set. 
This  principle  is  also  aflBrmed  in  Ulster  Bank  vs  Synyiott,  1871, 
R.  5  eq.  595,  which  held  that  "on  acceptance  of  a  draft  against 
a  bill  of  lading  which  was  forged,  the  banker  was  not  bound  to 
see  that  the  bill  of  lading  was  genuine  but  that  it  was  regular 
on  the  face  of  it."  The  same  view  was  supported  in  Guaranty 
Trust  Co.  vs  Hannay  (1918,  119  L.T.  321;  87  L.J.K.B.  1223). 
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This  case  arose  out  of  the  famous  Knight-Yancey  cotton  frauds 
and  was  one  of  the  hardest  fought  legal  contests  of  recent  years, 
being  presented  before  both  American  and  British  courts.  All 
these  cases  accept  the  view  that  banks  should  not  be  called  upon 
to  assume  the  commercial  risks  which  arise  in  foreign  trade. 
These  risks  are  still  very  great,  notwithstanding  the  improvement 
in  business  methods  and  the  development  of  commercial  legisla- 
tion. The  possibilities  of  losses  to  banks  on  forged  bills  of  lading 
may  be  illustrated  in  the  frauds  committed  in  the  United  States 
by  one  Pateriotis.  For  some  time  he  had  been  engaged  in  export- 
ing foodstuffs  to  Greece.  After  conducting  his  business  along 
legitimate  lines,  he  later  entered  into  fraudulent  operations.  He 
would  agree  to  ship  2,000  bags  of  sugar  to  a  Greek  importer 
who  would  open  a  confirmed  letter  of  credit  with  a  New  York 
bank.  Pateriotis  would  then  obtain  a  bill  of  lading  for  2  bags 
of  sugar,  raise  the  amount  to  2,000  bags  and  present  his  docu- 
ments to  the  New  York  bank  which  would  then  make  payment 
under  the  letter  of  credit. 

(b)  Certificate  of  analysis. 

Basse  and  Selve  vs  Bank  of  Australasia  (1904),  90  L.T.,  p.  618. 


Basse  &  Selve 
( opener) 
O 


I 


Oppenheimer 
(beneficiary) 


Deutsche  Bank 
(issuer) 


Bank  of  Australasia. 
(negotiator) 


Fiu. 


1.  Basse  and  Selve,  German  manufacturers,  requested  the 
Deutsche  Bank  to  open  a  credit  in  favor  of  A.  Oppenheimer  of 
Sydney,  Australia. 

2.  The  Deutsche  Bank,  having  no  branch  at  Sydney,  asked  the 
Bank  of  Australasia  to  instruct  its  Sydney  branch  to  negotiate 
the  drafts  of  Oppenheimer. 

3.  The  Bank  of  Australasia  wired  its  Sydney  office  as  follows : 

"Negotiate  drafts  of  A.  Oppenheimer  at  sight  on  Deutsche  Bank 
(Berlin)  London  Agency  £800  account.  Basse  and  Selve  (against)  bill 
of  lading,  policy  of  insurance  and  certificate  of  analysis  from  Doctor 
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Helms  (for)  100  tons  cobalt  one  analysis  not  less  than  5  per  cent 
protoxide  shipped  by  steamer  (to)  Europe.  Credit  expires  on  June 
15th." 

Oppenheimer  presented  to  the  Sydney  branch  the  following 
documents : 

a.  bill  of  lading  covering  "P.M.  2,680  bags  containing  100 
tons  cobalt  ore." 

b.  policy  of  marine  insurance. 

e.    certificate  of  analysis  from  Dr.  Helms,  reading — 

"A.  Oppexheimer. — Dear  Sir:  The  sample  of  cobalt  ore  marked 
P.M.  2680  bags  representing  100  tons  received  from  you  on  the  12th 
July  gave  the  following  results :  4.14  per  cent  cobalt,  equal  to  5.27  per 
cent  cobalt  protoxide  in  the  dry  ore. 

A.  Helms.'' 

The  bank  negotiated  Oppenheimer 's  draft  and  forwarded  it  to 
the  Deutsche  Bank  which  in  turn  made  pa^Tnent.  It  was  later 
discovered  that  although  the  sample  given  to  Helms  met  the 
requirements  of  the  credit,  the  ore  itself  was  unsound  and  not 
worth  shipping. 

Basse  and  Selve  sued  to  recover  this  loss  from  the  bank. 

Decision. 

"The  certificate  on  its  face  was  regular  and  came  within  the  mean- 
ing of  the  mandate,  and  there  was  no  duty  on  the  bank  to  see  to  the 
sampling.  The  bank  was  entitled  to  assume  that  the  analyst  had 
acted  skillfully  in  making  the  analysis.'' 

Comment. — This  case  continues  the  principle  established  in 
Woods  vs  Tliiedeman  that  a  negotiating  bank  is  not  respon-sible 
for  the  validity  of  documents  attached  to  the  drafts. 

X.  A  bank  negotiating  drafts  under  a  letter  of  credit  is  not 
responsible  for  the  quality  of  goods  shipped  by  the  bene- 
ficiary. 

Chartered  Bank  of  India,  Australia  d'  China  vs  Macfayden, 
64  L.J.A.B.  367. 

(See  p.  151.) 

Decisioyi. — In  reply  to  the  counterclaim  of  the  defendant 
(issuer  of  letter  of  credit)  against  the  plaintiffs,  the  negotiating 
bank,  the  Court  held  that  the  mere  presentation  of  the  bills  of 
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exchange  by  the  plaintiffs  to  the  defendant  "did  not  amount  to 
a  warranty  or  representation  by  the  plaintiffs  that  produce  had 
been  bought  and  paid  for  by  Knowlcs  &  Co.  (beneficiaries) 
against  which  the  bills  had  been  drawn,  and  that  the  defendants 
were  not  entitled  to  recover  from  the  plaintiffs  the  amount  so 
paid." 

Comment. — Previous  cases  have  exempted  negotiating  banks 
from  responsibility  for  the  genuineness  of  documents.  The  case 
under  consideration  absolves  a  negotiating  bank  from  liability 
for  the  goods  themselves. 

Summary  of  American  and  British  Cases. — A  review  of  the 
American  cases  prasented  in  Chap.  V  and  the  decisions  given 
disclose  many  legal  principles  in  common.  These  may  be  sum- 
marized in  parallel  order  according  to  the  numbers  given  in  the 
two  chapters  as  follows: 


American 


British 


1.  A  bank  may  not  cancel  its 
clean  irrevocable  letter  of  credit 
before  its  expiration  date. 


2.  An  irrevocable  letter  of  credit 
may  be  canceled  after  its  expira- 
tion date. 

3.  A  letter  of  credit  may  be  can- 
celed by  tlie  issuer  upon  notice  to 
the  beneficiary;  but  not  after  he  has 
drawn  his  drafts. 

4.  A  bank  cannot  revoke  its  let- 
ter of  credit  because  the  drafts  pre- 
sented by  the  beneficiary  have  been 
drawn  in  violation  of  a  sales  con- 
tract. 

5.  A  bank  cannot  revoke  its  let- 
ter of  credit  because  drafts  pre- 
sented by  the  negotiator  have  been 
drawn  in  violation  of  a  sales  con- 
tract. 

6.  An  issuing  bank  may  rev«ke 
its  letter  of  credit  if  drafts  pre- 
sented by  the  negotiator  are  drawn 
in  violation  of  the  credit. 


1.  A  bank  may  not  cancel  its 
clean  irrevocable  letter  of  credit 
under  whicli  a  third  party  lias  nego- 
tiated drafts  properly  drawn  by  tlie 
beneficiary. 

2.  A  revocable  letter  of  credit 
may  be  canceled  by  the  issuing  bank 
upon  notice  to  the  beneficiary. 

3.  An  unconfirmed  advice  of  a 
credit  may  be  canceled  by  the  ad- 
visor witliont  notice  ■  to  the  bene- 
ficiary. 

4.  A  bank  may  be  liable  for  dam- 
ages for  canceling  an  irrevocable 
letter  of  credit. 


5.  A  bank  cannot  revoke  its  clean 
letter  of  credit  because  drafts  pre- 
sented by  the  negotiator  have  been 
drawn  in  violation  of  a  sales  con- 
tract of  whicli  tlie  negotiator  has  no 
knowledge. 

6.  An  issuing  bank  may  revoke 
its  letter  of  credit  if  drafts  pre- 
sented by  the  negotiator  are  in  vio- 
lation of  the  letter  of  credit. 
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7.  An  issuing  bank  may  revoke 
its  letter  of  credit  if  drafts  pre- 
sented by  the  beneficiary  are 
drawn  in  violation  of  the  credit. 

8.  An  issuing  bank  is  liable  to 
the  opener  of  a  credit  if  the  terms 
are  not  observed  by  the  beneficiary. 

9.  A  bank  negotiating  drafts 
under  a  letter  of  credit  is  not  re- 
sponsible for  the  quality  of  the  mer- 
chandise shipped  by  the  Ijeneficiary. 


a.  failure  to  observe  general 
terms. 

b.  failure  to  insist  upon  actual 
purchase  of  merchandise. 

c.  failure  to  produce  proper  bill 
of  lading. 

7.  An  issuing  bank  may  revoke 
its  letter  of  credit  if  the  drafts  pre- 
sented by  the  beneficiary  are  drawn 
in  violation  of  the  credit. 

8.  An  issuer  of  an  authority  to 
draw  is  liable  to  the  opener  if  the 
terms  are  not  observed  by  the  bene- 
ficiary. 

9.  A  bank  negotiating  drafts 
under  a  letter  of  credit  is  not  re- 
sponsible for  the  validity  of  the 
documents  presented  by  the  bene- 
ficiary. 

a.  bill  of  lading. 

b.  certificate  of  analysis. 

10.  A  bank  negotiating  drafts 
under  a  letter  of  credit  is  not  re- 
sponsible for  the  quality  of  the 
goods  shipped  by  the  beneficiary. 


CHAPTER  XII 
GERMAN  COMMERCIAL  CREDITS 

I.  Pre-war  Financing  of  Foreign  Trade. — During  the  early 
period  of  the  commercial  expansion  of  Germany,  her  overseas 
trade  was  financed  largely  by  means  of  the  trade  bill.  This 
instrument  was  drawn  by  the  exporter  on  the  importer  directly 
and  then  discounted  with  a  local  bank.  At  times  the  importer 
made  arrangements  with  a  German  bank  to  negotiate  this  bill 
and  thus  a  form  of  the  "Authority  to  Purchase"  was  extensively 
used.  However,  the  method  of  financing  foreign  trade  by  a 
trade  bill  always  proved  unsatisfactory,  since  it  resulted  in 
drafts  drawn  on  a  foreign  mercantile  house  and  could  be  re- 
discounted  only  at  a  high  rate  of  interest.  Such  a  trade  draft 
possessed  a  long  maturity  and  so  lacked  liquidity.  German  mer- 
chants fully  appreciated  the  greater  value  of  bank  credit  over 
mercantile  credit,  but  as  their  financial  institutions  were  insuf- 
ficiently developed  at  this  period,  it  was  necessary  to  turn  their 
business  over  to  British  banks  which  until  the  last  quarter  of 
the  nineteenth  century  handled  the  financing  of  the  greater  part 
of  German  exports  and  imports.  The  practice  of  German  mer- 
chants and  bankers  to  finance  shipments  through  the  British 
money  market  continued  even  after  Germany  had  expanded  her 
trade  and  had  developed  an  organized  banking  system.  Until 
1914  a  large  number  of  German  bills  drawn  upon  German  over- 
seas banks  were  regularly  disposed  of  in  the  London  discount 
market.  In  time,  German  overseas  banks  specializing  only  in 
foreign  trade  financing  were  formed,  and  they  gradually  as- 
sumed the  function  of  expanding  German  commerce,  especially 
in  South  America  and  the  Far  East. 

In  no  other  country  was  there  so  close  a  relationship  between 
banking  and  foreign  trade,  and  German  credits  were  known  for 
their  long  maturity. 

II.  Meaning  of  Terms  Used  by  German  Banks. — In  general 
the  commercial  credit  practice  of  German  banks  departs  very 
little  from  American  or  British  usage.     There  is,  however,  con- 

164 


GERMAN  COMMERCIAL  CREDITS 


165 


siderable  difference  in  forms  and  terminology  and  these  phases 
will  now  be  considered.  Uncertainty  seems  to  prevail  even 
among  German  bankers  tnemseives  as  to  the  meaning  and  use 
of  such  terms  as  "Akkreditiv,"  "  Gegenakkreditiv, "  "Rem- 
bourskredit"  and  "  Trassierungskredit. " 

1.  Akkreditiv. — It  may  be  well  to  analyze  first  the  Akkreditiv 
which  has  the  broadest  connotation  in  that  it  includes  the 
Rembourskredit  and  Trassierungskredit.  The  Akkreditiv  may 
be  described  briefly  as  an  order  given  by  a  purchaser  of 
goods  to  a  bank  which  is  requested  to  notify  the  credit  and  to 
make  payment  to  a  third  party,  the  beneficiary.  This  instrument 
is  quite  unlike  the  American  commercial  letter  of  credit  in  which 
the  bank  authorizes  a  beneficiary  to  draw  his  drafts  and  en- 
gages that  these  will  be  honored  on  presentation.  The  German 
Akkreditiv  may  rather  be  compared  with  the  American  applica- 
tion signed  by  the  importer  who  opens  the  credit  and  addressed 
to  the  bank  which  issues  tbe  credit.  The  Akkreditiv  is  in  the 
nature  of  a  contract  which  may  be  oral  as  well  as  written 
(see  BUrgcrliches  Gesefzhuch,  Civil  Law  Code,  paragraph  675). 
The  German  commercial  letter  of  credit  is  not  subject  to  para- 
graph 36.3  of  the  Handehgeseizhuch  (Commercial  Law)  which 
requires  an  obligation  to  be  in  written  form  and  which  governs 
the  traveler's  letter  of  credit. 

2.  Gegenakkreditiv. — The  Akkreditiv,  as  the  American  letter 
of  credit,  serves  to  assure  the  seller  of  ultimate  payment.  Be- 
cause of  the  more  or  less  continued  rise  in  the  price  level  in  Ger- 
many there  has  been  a  greater  need  of  protecting  the  buyer 
against  rejection  of  the  order  for  goods  by  the  seller,  and  so  the 
latter  is  often  required  to  open  a  "Gegenakkreditiv"  or  counter 
credit  with  a  bank  in  favor  of  the  former.  This  instrument  is 
not  a  true  letter  of  credit  but  a  letter  of  indemnity  in  which  a 
bank  agrees  to  compensate  the  buyer  to  a  certain  minimum 
amount  in  case  the  seller  does  not  comply  with  the  terms  of  the 
sales  contract.  This  instrument  is  used  only  in  conditions  of 
extreme  business  uncertainty  and  will  decline  in  importance  with 
the  return  to  stability. 

3.  Rembourskredit. — "While  the  Akkreditiv  may  apply  to 
domestic  as  well  as  to  foreign  transactions  and  may  be  either 
clean  or  documentary  in  the  sense  of  permitting  payment  only 
upon  presentation  of  shipping  documents,  the  term  Rembours- 
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kredit  covers  only  an  importation  of  goods  and  so  must  neces- 
sarily be  a  documentary  credit. 

The  most  important  document  is  the  bill  of  lading.  As  men- 
tioned in  Chap,  II,  the  "received  for  shipment"  instrument  is 
regarded  in  Germany  as  a  valid  bill  of  lading.  However,  receipts 
of  shipmasters,  forwarding  agents,  or  even  through  bills  of  lading 
are  not  accepted  by  German  banks  as  satisfactory  tender  unless 
instructions  are  so  given  by  the  openers  of  the  credits.  It  may 
be  worth  while  here  to  note  that  the  bill  of  lading  issued  by  a 
German  carrier  is  merely  a  receipt  of  the  goods  and  is  not  a 
document  which  can  be  used  to  transfer  the  title  to  the  goods. 

4.  Trassierungskredit. — The  Rembourskredit  may  call  for  the 
drawing  of  drafts  at  sight  or  on  time  and  so  may  give  rise  either 
to  a  cash  or  an  acceptance  credit.  Like  the  Rembourskredit, 
the  Trassierungskredit  applies  only  to  documentary  foreign 
credits  but  this  instrument  is  further  narrowed  in  its  scope  in 
that  it  permits  only  the  drawing  of  time  drafts  on  a  bank.  It 
is,  therefore,  never  a  cash  but  always  an  acceptance  credit. 

The  Trassierungskredit  may  serve  two  functions.  In  the  first 
place  it  may  correspond  to  the  American  documentary  accept- 
ance credit  which  authorizes  the  drawing  of  drafts  by  the  ex- 
porter on  the  importer's  bank,  or  it  may  be  used  as  a  form  of 
acceptance  agreement  according  to  which  the  bank  permits  the 
importer  to  draw  drafts  which  correspond  to  what  is  known  in 
the  United  States  as  ' '  refinancing  acceptances. ' '  A  Trassierungs- 
kredit is  sometimes  called  an  "  Akzeptkredit. "  The  former  term 
is  used  in  considering  the  transaction  from  the  viewpoint  of  the 
merchant  drawing  the  drafts,  while  the  latter  expression  is  em- 
ployed in  referring  to  the  position  of  the  bank  accepting  the  bills. 

There  seems  to  be  considerable  confusion  in  Germ-^n  bank  lit- 
erature between  the  letter  of  credit  and  the  authority  to  pur- 
chase, which  was  described  in  Chap.  VIII.  The  authority  to  pur- 
chase instructs  the  beneficiary  to  draw  his  drafts  not  upon  a 
bank  but  upon  an  importer  and  thus  gives  rise  not  to  a  bank 
but  to  a  trade  bill.  The  authority  is  erroneously  termed  a 
letter  of  credit  by  one  German  writer  who  comments  as  follows : 
''If  the  bank  binds  itself  to  buy  drafts  drawn  by  the  exporter 
on  the  importer,  provided  the  documents  are  in  compliance  with 
the  request  of  the  importer,  it  is  regarded  as  a  confirmed  letter 
of  credit."     (Repenning,  "Das  iiberseeische  Remboursgeschaft 
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der  deutsehen  Banken,"  p.  61.)  One  banking  authority  states 
that  the  only  distinction  to  be  drawn  between  a  letter  of  credit 
and  an  authority  to  purchase  lies  in  the  method  of  charging  com- 
mission which,  in  the  case  of  the  authority  to  purchase,  is  borne 
by  the  beneficiary  selling  the  goods,  while  under  the  letter  of 
credit  it  is  carried  by  the  opener  who  is  buying  the  merchandise. 
III.  Classification. — 1.  Transferability. — German  credits  may 
be  classified  according  to  general  principles  which  are  familiar 
to  American  banks.  In  the  first  place,  credits  may  be  grouped 
according  to  whether  or  not  they  are  transferable.  Most  credits 
are  addressed  to  a  specified  beneficiary  and  so  are  non-trans- 
ferable. However,  it  is  possible  under  exceptional  circumstances 
for  a  German  bank  to  issue  a  credit  which  is  payable  to  the 
order  of  a  beneficiary  who  may  thus  make  an  assignment  to 
another  party,  or  the  instrument  may  be  made  payable  to  bearer. 
The  latter  case,  however,  is  very  rare.  On  this  subject  Dr. 
Alfred  Jacoby,  a  German  authority  on  commercial  credits,  writes 
as  follows: 

In  no  case,  unless  the  credit  is  stated  as  "transferable,"  will  a  Ger- 
man bank  permit  the  beneficiary  to  assigji  his  rights  to  another  party 
so  that  the  latter,  on  the  basis  of  the  transferred  credit,  may  demand 
payment  from  the  bank.  It  will,  however,  be  impossible  to  prevent 
a  freight  forwarder  or  another  bank,  upon  direct  notification  of  the 
beneficiary  to  the  bank,  to  present  documents  and  request  payment. 
It  is  also  possible  for  the  beneficiary  to  instnict  another  party  to  ship 
the  goods  and  to  present  the  documents  to  the  bank.  In  this  case 
a  difficult  task  devolves  upon  the  bank  to  determine  whether  or  not 
payment  is  to  be  made.  If  the  bank  pays,  it  may  encounter  objections 
on  the  part  of  the  opener,  because  payment  has  been  made  to  a  party 
other  than  the  beneficiary.  If  payment  is  refused,  the  opener  may 
incur  damages  since  he  delays  in  accepting  the  offered  documents. 
It  is  impossible  to  make  a  general  decision;  the  bank  must  detennine 
whether  payment  corresponds  to  the  will  and  intention  of  the  credit 
opener." 

2.  Location. — Since  the  outbreak  of  the  war.  letters  of  credit 
have  been  used  in  domestic  as  well  as  foreign  trade.  Before 
1914  domestic  letters  of  credit  were  practically  unknown  in  Ger- 
many, but  the  instability  of  prices  and  the  decline  of  business 
morality  led  to  the  wide  use  of  this  instrument  as  a  means  of 
binding  the  contract  between  buyer  and  seller.    Also,  as  prices 
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mounted  to  abnormally  high  levels,  business  transactions  could 
not  be  financed  merely  by  mercantile  credit,  and  so  it  was  neces- 
sary to  utilize  bank  credit  with  its  greater  expansibility. 

3.  Number. — A  letter  of  credit  is  usually  issued  as  a  primary 
document.  However,  a  German  credit  may  be  the  basis  of  a 
secondary  or  ancillary  credit.  For  example,  a  beneficiary  of  a 
credit  may  ask  his  bank  to  open  another  credit  in  favor  of  a  firm 
supplying  him  with  goods.  Thus  the  first  party  is  the  beneficiary 
under  the  original  credit,  and  the  opener  of  the  ancillary  credit. 

4.  Qualification. — Letters  of  credit  may  also  be  grouped  as 
either  clean  or  documentary,  depending  upon  whether  payment 
is  conditioned  or  qualified  upon  the  presentation  of  documents 
evidencing  title  to  property.  This  may  consist  of  stocks  and 
bonds  or  other  forms  of  securities,  but  in  most  cases  it  may  be 
merchandise  either  in  transit  or  in  a  warehouse. 

5.  Cancellation. — ^Letters  of  credit  are  either  revocable  or 
irrevocable.  However,  these  terms  have  a  rather  peculiar  sig- 
nificance in  German  commercial  credit  practice.  In  the  United 
States  and  also  in  Great  Britain,  the  question  of  revocability 
applies  to  the  issuing  bank  which  may  or  may  not  possess  the 
right  of  rescinding  its  offer  to  the  beneficiary.  In  revoking  a 
credit,  an  American  bank  may  be  acting  on  its  own  initiative 
or  on  the  instruction  of  the  party  who  has  opened  the  credit. 
This  revocation  may  be  made  even  without  notice  to  the  bene- 
ficiary. In  German  credits,  the  subject  of  revocability  refers 
only  to  the  relation  between  the  person  opening  the  credit  and 
the  bank  issuing  the  letter. 

6.  Confirmation. — The  term  confirmation,  as  in  the  case  of 
American  credits,  expresses  the  relation  between  the  bank  notify- 
ing a  credit  and  the  beneficiary.  Confirmation  refers  to  the 
ability  or  inability  of  this  notifying  bank  to  withdraw  its  obliga- 
tion of  honoring  the  drafts  of  the  accredited  party.  In  the  case 
of  German  credits,  confirmation  refers  to  the  bank  issuing  the 
credit  as  well  as  to  the  notifying  bank.  Thus  in  German  com- 
mercial practice  a  distinction  is  drawn  between  the  question  of 
revocability  and  that  of  confirmation.  But  as  a  matter  of  fact 
if  a  credit  is  irrevocable  by  the  opener,  the  bank  usually  con- 
siders itself  bound  to  issue  a  confirmed  letter  of  credit.  In  fact 
many  German  banks  will  absolutely  not  handle  a  credit  which 
the   opener   refuses   to  have   the    issuer    confirm.      This    view 
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has  been  unanimously  accepted  by  the  members  of  the  Berlin 
Bankers '  Association.  If  the  party,  opening  a  credit  irrevocable 
by  himself,  does  not  wish  the  bank  to  add  its  confirmation,  he 
must  so  state  his  request  in  his  application,  otherwise  the  bank 
will  issue  what  may  be  regarded  as  an  irrevocable,  confirmed 
letter  of  credit.  On  this  subject  the  author,  for  the  Federal  Re- 
serve Board  addressed  letters  to  several  large  Gennan  banks,  and 
from  one  of  them  received  the  following  answer: 

"We  regard  all  irrevocable  credits  as  confirmed,  for  the  following 
reasons:  The  purpose  of  opening  an  irrevocable  credit  is  to  give  the 
beneficiary  an  unqualified  claim  to  payment  on  a  bank.  An  irrevocable 
credit  is  opened,  because  the  opener  of  the  credit  is  pledged  by  con- 
tract to  do  so,  and  besides  the  seller  has  agreed  to  the  sales  contract 
on  the  belief  that  the  bank  will  execute  the  order  under  any  circum- 
stances. The  bank  which  refuses  to  pay  a  credit  after  having  opened 
an  irrevocable  but  unconfirmed  letter  of  credit  must  consider  that  it 
places  itself  by  this  act  in  a  difficult  position,  if  on  the  one  hand  the 
opener  of  the  credit  gives  instructions  to  refuse  payment,  and  on  the 
other  hand  the  beneficiary  insists  upon  pajTuent.  In  order  to  avoid 
these  difficulties,  a  bank  from  the  beginning  must  state  that  it  does  not 
regard  itself  obligated  in  any  way  to  the  beneficiary.  If  the  bank 
then  makes  such  a  statement  of  its  waiver  of  responsibiUty  it  runs 
the  risk  of  not  acting  according  to  the  instructions  of  the  ojiener 
who  may  not  have  had  the  thought  of  revocation  in  mind.  The  bene- 
fieiarj-  on  the  other  hand  will  not  be  able  to  do  anything  with  such  a 
credit  as  he  expected,  according  to  the  sales  contract,  to  receive  an 
irrevocable  credit.'' 

As  explained  in  Chap.  Ill,  an  American  bank  which  has  been 
asked  to  notify  a  beneficiaiy  of  a  credit  will  never  confirm  it  if 
revocable  by  the  opener.  In  German  practice,  however,  a  rev- 
ocable-confirmed credit  is  possible.  This  type  of  credit  cannot 
be  canceled  by  the  issuing  bank  on  its  own  initiative  but  only 
upon  instruction  from  the  opener.  As  a  rule  a  bank  is  not  re- 
quired to  send  a  beneficiary  notice  of  an  unconfirmed  revocable 
credit,  but  confirmation  necessitates  the  sending  of  such  an  ad- 
vice, whether  the  credit  is  revocable  or  irrevocable  by  the  opener. 

On  this  subject  a  recent  decision  was  rendered  by  a  German 
court  to  the  following  effect: 

"Whether  a  credit  should  be  issued  in  a  revocable  or  irrevocable 
form  can  be  determined  only  from  the  agreement   between  the  two 
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parties.     It  is  the  duty  of  the  seller  definitely  to  instruct  the  buyer 
in  what  form  to  establish  the  credit. 

The  establishment  of  a  credit  without  any  further  explanation  does 
not  necessarily  signify  the  issuing  of  an  irrevocable  credit  for  the 
establishment  of  an  irrevocable  credit  requires  according  to  the  general 
practice  a  separate  agreement.  No  importance  is  attached  to  the  fact 
whether  a  credit  is  opened  in  favor  of  a  seller  by  the  buyer  himself, 
or  by  a  third  party."  Supplement  of  the  Berliner  Boersen  Courier, 
No.  30,  Jan.  18,  1922. 

IV.  Forms  of  Letters  of  Credit. — In  order  to  illustrate  the 
various  types  of  letters  of  credit  described  above,  the  forms  used 
by  some  of  the  leading  German  banks  will  be  presented  in  their 
original  text  with  an  English  translation. 

1.  Letter  of  Credit. — As  mentioned  above,  the  letter  of  credit 
(Akkreditiv)  is  the  communication  addressed  by  the  party  open- 
ing the  credit  to  the  bank  issuing  the  credit,  and  the  instrument 
conforms  closely  to  our  application  for  a  credit.  A  clean,  ir- 
revocable letter  of  credit  reads  as  follows : 

"Bar- Akkreditiv  Nr.  . . .  "Clean  Credit  Number  .  .  . 

Wir  bitten  Sie,  der  Firma    We  request  you   

im  Auf trage  von to  pay  to  the  firm  of   

M for  account  of   

in    Worten : M 

unwiderruflich  giiltig  bis   in  words  

auszuzahlen    "  irrevocable  until   " 


This  form  can  be  changed  from  a  clean  to  a  documentary  credit 
by  adding  the  expression : 

"gegen   Entgegennahme  folgender      "against  delivery  of  the  following 

Dokumente :   "  documents : " 

"welche  Sie  uns  einsenden  wollen"      "which  please  forward  to  us" 

This  forln  of  credit  may  be  rendered  revocable  by  including 
the  following  statement : 

"Der    begiinstigten    Firma    be-  "Please     give     notice     to     the 

lieben    Sie   hiervon   in  unverbind-  favored  firm  herein  in   a  non-ob- 

licher    Form    Kenntnis    zu    geben  ligatory  communication  and  espe- 

und    dabei    ausdriicklich    zu    be-  cially  call  to  its  attention  that  tliis 

merken,    dass    es    sich    um    einen  involves    a    revocable    credit    of 
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uubestatigten       Kredit       handelt,     which  cancellation  may  follow  at 

dessen  Widerruf  jederzeit  erfolgen     any  time." 

kann." 

2.  Acknowledgment  to  Opener. — "Whether  the  credit  is  clean 
or  documentary,  irrevocable  or  revocable,  it  is  formally  acknowl- 
edged by  the  bank  to  the  opener  in  a  communication  which  in  the 
case  of  a  documentary  credit  reads  as  follows: 

"Wir    smd    im    Besitze    Ihres  "We  have  at  hand  your  letter 

Schreibens  vom   . . .    mit  welchem      of    in  which  you  instruct 

Sie     uns     beauftragen,     uachste-  us  to  receive  the  following  docu- 

hende  Dokumente ments 

gegen  Zahlung  von  M zu      against  payment  of  M to 

Ihren  Lasten  aufzunehmen,  worauf  be  debited  to  your  account,  upon 

wir    nach    Einreichung    derselben  presentation    of    which    we    will 

zuriickkommen  werden.  further  advise  you. 

Wir      bemerken      ausdriicklieh,  "We  call  to  your  special  atten- 

dass  wir  fiir  die  Echtheit,  Toll-  tion  that  we  assume  no  responsi- 

giiltigkeit  und  VoUstandigkeit  der  bility  for  the  validity,  genuineness 

dureh  uns  aufgenommenen  Doku-  and  sufficiency  of  the  documents 

mente  keine  Gewahr  iibemehmen."  received  by  us." 

3.  Advice  bif  Issuer  to  Beneficiary. — The  beneficiary  receives 
notice  of  the  credit  not  from  the  opener  but  from  the  issuing 
bank  or  a  second  advising  bank.  If  irrevocable,  the  advice  as- 
sumes a  form  which  reads  as  follows : 

**Wir  sind  von **We  have  been  instructed  by  . . 

beauf tragt,  Ihnen  wegen to  pay  you  for  account  of 

gegen     Aushandigung     folgender  against   delivery  of  the  following 

Dokumente :  documents    

den  Betrag  von the  amount  of 

M M 

zu  vergiiten  und  sehen   der  Ein-  and    await    the    presentation    of 

reichung  der  Dokumente  entgegen.  documents.     We    state     that    the 

Wir  bestatigen  Ihnen  hiermit,  dass  above  letter  of  credit   is  irrevoc- 

das    vorstehende    Akkreditiv    bis  able  until " 

zum   unwidemiflieh  ist." 

As  indicated  above,  a  credit  irrevocable  by  the  opener  is 
usually  confirmed  by  the  issuing  bank  and  hence  contains  the 
expression  found  at  the  end  of  the  above  letter.     If  the  credit 
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is  revocable  by  the  opener,  it  is  usually  unconfirmed  by  the  issu- 
ing bank  which  then  includes  in  its  advice  to  the  beneficiary  the 
following  expression : 

"....Wii-  bemerken,   dass  vorste-  "We    note   that    the    foregoing 

hendes  Akkreditiv  jederzeit  wider-  credit  is  revocable  at  any  time  and 

ruflich  ist  inid  dass  obige  Benach-  that  tlie  above  notification  to  you 

richtignng  an  Sie  oLne  jede  Ver-  involves     no     obligation     on     our 

bindlichkeit  fiir  uns  erfolgl."  part." 

•i.  Advice  to  Correspondent. — At  times  the  issuing  bank  is 
often  requested  to  domicile  the  credit  with  a  correspondent  bank 
located  near  the  beneficiary.  The  communication  which  the  bank 
then  addresses  to  the  correspondent  will  read : 

''Unbestatigler  Kredit  Nr "Unconfirmed   Credit   No 

Hierdurch   bitten    wir   Sie,    fol-  Herewith    we    request    you    to 

gendes  Akkreditiv  zu  eroffnen  :  open   the  following  credit : 

Betrag :  Amount : 

giiltig :  widerruflieh  valid  until :  revocable 

Begiinstigter :  Beneticiarj' : 

Unser  Auf traggeber :  Our  Opener: 

benutzbar     gegen     Einlieferung         available  against  delivery  of: 
von :  We  request  you  to  send  the  doc- 

Wir  bitten    Sie,   die   aufgenom-  uments  when  presented  to   

menen  Dokumente  an    and  to  notify  the  accredited  firm 

zu     senden     und     die    begiinstigte  of  the  opening  of  the  credit  in  a 

Firma     von     der     Eroffnung    des  non-obligatorj-  form  in  behalf  of 

Kredits   in    unverbindlicher   Form  ourselves  and  our  openers." 
fiir  uns  und  unseren  Auftraggeber 
zu  benachrichtigen." 

5.  Acknowledgment  of  Correspondent. — If  the  correspondent 
accedes  to  the  request  for  the  opening  of  a  credit,  it  will  reply 
in  the  following  form: 

"Wir   empfingen    Ihr         "We  received your  eom- 

Schreiben   vom    mit    dem  munication  in  which  you  accredit 

Sie     bei     uns     bis     zum  with  us  up  to  the  amount 

Betrage  von  of  M and   available  un- 

M til  " 

giiltig  bis akkreditieren." 
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6.  Advice  by  Correspondent  to  Beneficiary. — The  corre- 
spondent then  informs  the  beneficiary  in  the  following  advice 
of  the  opening  of  the  credit : 


"Wir  wei'den  vou  ....  brieflich/ 

telegraphisch      vex-standigt,      dass 

genannte  Bank  einen  Kreditbrief 

No zu  Ibren  Gunsten 

in  Hohe  von   

iinwidermflicb 

giiltigbis 

widerrunich 

ausgestellt  hat,  der  unter  Beifiig- 

iing  folgender  Dokumente 

benutzbar  ist. 

Wir  sind   beauftragt,   Ihi'e  auf 

Grund  dieses  Kredites  zu  ziehen- 

den   Sicbt-Tratten,  zn   negoziieren 

und  bitten  Sie,  uns  die  vorbezeich- 

neten  Dokumente  einzureichen." 


"We  are  infonned  by by 

letter/telegiaph    that    the    above 

mentioned  bank  has  opened  letter 

of  credit  number   in  your 

favor 

to  the  amount  of 

irrevocably 

valid  until 

revocabU' 

available   against    deliveiy   of   the 
following  documents : 

We  are  instructed  on  the  basis 
of  this  credit  to  negotiate  your 
sight  drafts  and  request  you  to  de- 
liver to  us  the  above  mentioned 
documents." 


V.  Liabilities  of  Parties  under  German  Law. — As  in  the 
case  of  American  practice,  litigation  over  German  letters  of 
credit  arises  mainly  from  the  act  of  cancellation.  In  German 
practice,  however,  breaches  of  contract  in  recent  times  were 
made  not  so  much  by  buyers  of  goods  as  by  sellers,  who  were 
often  ready  to  take  advantage  of  the  continually  rising  prices 
during  the  War  and  especially  in  the  period  immediately  follow- 
ing the  close  of  hostilities, 

1.  Relation  of  Opener  to  Beneficiary. — The  contract  of  sale 
between  buyer  and  seller  frequently  calls  for  a  letter  of  credit 
and  specifies  such  details  as  the  name  of  the  issuing  bank  and 
the  time  within  which  the  credit  is  to  be  opened.  If  the  contract 
of  sale  mentions  a  particular  bank  as  issuer,  the  buyer  of  the 
goods  must  open  the  credit  with  this  bank  alone  and  not 
with  any  other  institution.  {Bank  Archiv,  Vol.  XX,  No.  17, 
March  15,  1921.)  A  buyer  and  seller  entered  into  a  sales 
contract  in  which  the  former  agreed  to  open  "an  irrevocable 
credit  to  the  amount  of  85,000  marks  at  Bank  D.  credit  to  expire 
on  Dec.  31."  The  buyer  did  not  open  the  credit  directly  with 
Bank  D  but  indirectly  through  Bank  M.  The  latter  notified 
Bank  D  that  a  credit  had  been  opened  in  its  favor  for  the  benefit 
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of  the  seller  and  that  payment  would  be  made  upon  presentation 
of  the  proper  documents.  However,  this  indirect  credit  proved 
unsatisfactory  to  the  seller,  who  canceled  the  order.  The  buyer 
believed  that  he  had  complied  with  the  terms  of  the  contract  and 
sued  the  seller  for  damages.  The  court  gave  judgment  to  the 
seller  in  a  decision  which  read  in  part  as  follows : 

"Where  delivery  against  an  irrevocable  credit  at  a  specified  bank  has 
been  agreed  upon,  the  buyer  does  not  meet  his  obligation  by  placing 
the  amount  for  the  disposition  of  the  specified  bank  with  another 
bank."     (BUrgerliches  Gesetzhueh,  Civil  Law  Code,  par.  326.) 

A  sales  contract  usually  specifies  the  period  of  time  within 
which  a  credit  must  be  opened  by  the  buyer.  If  he  fails  to  open 
the  credit  within  this  time,  the  seller  may  withdraw  from  the 
contract  of  sale  and  sue  the  buyer  for  damages.  A  German 
buyer  had  agreed  to  open  a  credit  immediately  by  cable  with  a 
bank  in  Copenhagen  in  favor  of  a  Danish  seller.  He  refused 
to  ship  the  commodities  because  the  credit  was  opened  not  im- 
mediately upon  the  signing  of  the  contract  but  five  days  later. 
The  two  parties  sued  for  damages,  but  the  courts  rejected  the 
claims  of  both.  The  plea  of  the  buyer  was  denied  because  he  had 
broken  the  contract  by  opening  the  credit  after  five  days  when  no 
more  than  two  days  were  needed  for  such  a  transaction,  while 
the  seller  forfeited  his  claim  to  damages  because  he  had  with- 
drawn from  the  contract. 

In  a  somewhat  similar  case  a  buyer  was  informed  on  Oct. 
16  by  a  seller  that  the  latter  had  five  carloads  of  certain  goods 
which  would  be  delivered  at  a  fixed  price,  "payment  to  be  made 
in  advance  by  cable  through  direct  irrevocable  credit  on  the 
National  Bank,  Berlin. ' '  On  the  same  day  the  plaintiff  accepted 
the  offer  and  instructed  a  local  bank  to  open  a  credit  in  favor 
of  the  seller  with  the  Berlin  Bank.  But  this  bank  did  not  advise 
the  credit  until  Nov.  5,  to  the  beneficiary,  who  regarded  this 
delay  as  a  breach  of  the  contract  of  sale  and  sold  the  goods  else- 
where. The  opener  of  the  credit  brought  suit  for  damages  but 
the  courts  gave  judgment  to  the  beneficiary.  From  this  decision 
it  may  be  concluded  that  it  is  not  sufficient  for  the  buyer  merely 
to  induce  a  bank  to  open  a  credit  in  time,  but  the  credit  must 
be  actually   opened   and  the   beneficiary   immediately  notified. 
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See 


Berliner  Boersen  Courier,  No.  284  R.  II  565/20-22.4.21. 
decision  of  Z.  S.,  April  16,  1918,  R.  II,  505/17). 

2.  Relation  of  Opener  to  Issuer. — When  an  opener  of  a  credit 
has  requested  a  bank  to  notify  another  institution  of  the  estab- 
lishment of  the  credit,  the  notification  must  be  made  within  the 
time  limit  and  in  no  case  later  than  within  business  hours  of  the 
last  day.  If  the  credit  is  notified  after  business  hours  of  the 
last  day,  the  German  courts  have  held  that  this  delay  entitles 
the  seller  to  withdraw  from  the  contract  and  the  buyer  in  turn 
to  sue  the  bank.     (R.G.  Zivilsenat,  Feb.  12,  1918,  R.  il  420/17.) 

A  bank  must  exercise  due  care  in  handling  the  shipping  docu- 
ments accompanying  drafts  drawn  under  its  letter  of  credit. 
Gennan  law,  the  same  as  American  and  British,  does  not  hold  a 
bank  liable  to  the  opener  for  the  validity  of  the  documents  or 
the  genuineness  of  the  goods.  In  a  certain  case,  the  bill  of 
lading  originally  called  for  one  bag  of  seed  weighing  10  kilo- 
grams, but  this  amount  was  raised  to  140  bags  holding  12,350 
kilograms.  The  bank,  having  no  means  of  ascertaining  that  the 
bill  of  lading  had  been  altered  in  amount,  paid  the  beneficiary  in 
accordance  with  the  instructions  of  the  credit  opener.  The  latter 
sued  for  damages  but  the  court  decided  against  his  claim  on  the 
following  ground: 


"The  opener  of  a  credit  carries  the  risk  of  any  falsification  of  docu- 
ments which  may  arise,  provided  that  the  falsification  could  not  be 
detected  by  the  paying  bank  in  exercising  a  degree  of  care  customary 
in  handling  such  transactions."  (3  Z.S.,  O.L.G.  Stutgart,  December, 
1920,  II  547/20.) 


3.  Relation  of  Issuer  to  Notifier. — ^A  bank  notifying  a  credit 
must  carefully  observe  the  instructions  of  the  issuer,  and  can  be 
held  Hable  for  any  acts  of  remission  on  its  part.  This  view  was 
held  by  the  court  in  a  case  where  the  issuing  bank  had  asked 
a  correspondent  to  pay  a  beneficiary  against  deliverj'  of  a  rail- 
road bill  of  lading  addressed  to  a  party  in  a  certain  city.  The 
beneficiary  received  pajTnent  although  he  presented  a  bill  of 
lading  which  consigned  the  goods  to  the  wrong  destination  where 
the  goods  remained  uncalled  for.  The  credit-issuing  bank  refused 
to  reimburse  the  negotiating  bank  on  the  ground  that  the  instruc- 
tions had  not  been  followed  by  the  latter  institution.    It  brought 
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suit  but  was  not  upheld  by  the  court  which  decided  that  the 
plaintiff  had  not  exercised  the  care  necessary  in  handling  the 
documents. 

4.  Relation  of  Issuer  to  Beneficiary. — Whether  a  letter  of 
credit  is  irrevocable  or  revocable,  the  issuing  bank  has  no  right 
of  recourse  on  the  beneficiary  if  his  documents  are  in  order  and 
if  his  drafts  have  been  honored.  A  beneficiary  is  not  obliged 
to  find  out  for  himself  whether  a  letter  of  credit  has  been  opened 
in  his  favor  (Decision  of  the  E.G.  of  April  26,  1921,  377/20).  In 
one  case  the  defendant  sold  the  plaintiff  a  cargo  of  goods  on  a 
letter  of  credit  of  the  Leipzig  Bank  against  delivery  of  a  copy  of 
the  railroad  bill  of  lading.  According  to  the  sales  contract  the 
seller  was  permitted  to  withdraw  in  case  of  non-fulfillment  of  the 
conditions  of  payment  on  part  of  the  buyer.  The  seller  was 
notified  by  the  buyer  that  he  had  opened  a  letter  of  credit  with 
the  Leipzig  Bank  in  favor  of  the  former,  but  the  bank  delayed 
in  notifying  the  seller  who  received  the  advice  only  several  days 
thereafter.  Taking  advantage  of  the  contract  of  sale,  which 
stipulated  that  notice  of  the  credit  should  be  given  by  the  bank 
and  not  by  the  opener,  the  seller  refused  to  deliver  the  merchan- 
dise. His  action  was  upheld  by  the  court  which  expressed  the 
opinion  that  the  opener  of  the  credit  had  redress  not  against 
the  beneficiary  but  against  the  bank  which  delayed  in  transmit- 
ting the  letter  of  credit  (B.G.B..  par.  278). 


CHAPTER  XIII 

COMMERCIAL  CREDIT  PRACTICE 
OF  JAPANESE  BANKS 

I.  Introduction — Development  of  Japanese  Exchange 
Banks. — The  following  study  is  based  on  an  article  by  the  author 
in  the  Federal  Reserve  Bulletin,  for  March,  1922,  pp.  296-300,  and 
presents  a  survey  of  the  commercial  credit  practice  of  Japanese 
banks.  This  survey  should  be  of  interest  because  of  the  im- 
portance of  Japanese-American  trade  relations.  From  one- 
fourth  to  one-third  of  the  total  foreign  trade  of  Japan  is  con- 
ducted with  the  United  States  which  is  Japan's  best  customer. 
The  development  of  the  banking  system  for  financing  this  trade 
has  passed  through  a  rapid  evolution.  In  the  early  history  of 
Japan's  commerce  it  was  financed  almost  entirely  by  branches 
and  agencies  of  British.  European,  and  later  American  banks. 
A  small  part  of  this  trade  was  financed  by  some  of  the  old  pri- 
vate firms  of  Japan  which  had  been  engaged  for  several  centuries 
both  in  banking  and  in  merchandi.sing. 

The  next  period  in  the  evolution  of  Japanese  banking  was 
initiated  by  the  founding  of  local  exchange  banks.  They  were 
ordinary  commercial  banks  engaged  both  in  domestic  and  for- 
eign business  and  operated  under  either  a  special  or  general 
charter.  An  example  of  the  former  is  the  Yokohama  Specie 
Bank  which  was  organized  in  1880  under  a  special  imperial 
charter  for  the  purpose  of  .stabilizing  the  currency  of  Japan 
and  for  facilitating  its  foreign  trade.  Some  of  these  special 
chartered  institutions  were  given  definite  territories  for  their 
activities,  as,  for  example,  the  Bank  of  Taiwan  which  was  formed 
to  develop  the  resources  of  Formosa  and  the  trade  with  South 
China  and  the  South  Sea  Islands,  and  the  Bank  of  Chosen  re- 
cently established  to  expand  Japan's  trade  in  Korea  (Chosen) 
and  in  Manchuria.  In  addition,  a  number  of  the  old  private 
banks  were  incorporated  under  the  general  chartering  act  of  the 
Imperial  Government.  Although  the  two  types  of  banks,  special 
and  general  chartered,  differ  as  to  form  of  incorporation,  their 
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operations  are  practically  the  same  in  nature.  These  native  or- 
ganizations soon  entered  into  active  competition  with  the  branches 
of  foreign  banks,  and  in  time  the  former  took  over  the  financing 
of  the  greater  part  of  the  exports  from  Japan,  while  the  latter 
were  able  to  retain  control  over  the  handling  of  the  country's 
imports.  This  division  of  the  field  proved  favorable  to  the 
Japanese  banks  which  accumulated  gold  balances  abroad,  while 
foreign  banks  which  held  silver  balances  in  Japan  endured  heavy 
losses  due  to  the  fall  in  the  price  of  silver.  With  the  beginning 
of  the  century,  the  Japanese  banks  established  their  own  branches 
in  foreign  money  centers  and  so  were  in  a  position  to  handle 
imports  to  Japan  as  well  as  exports. 

The  latest  stage  in  the  financing  of  Japanese  foreign  trade 
came  with  the  outbreak  of  the  "War  in  1914.  The  branches  of 
German  banks  were  eliminated  entirely,  and  even  the  British 
agencies  were  forced  to  restrict  their  credit  activities.  On  the 
other  hand,  American  banks  increased  in  relative  importance, 
and  the  Japanese  exchange  banks  were  likewise  able  enormously 
to  augment  their  business.  The  former  increased  the  number 
of  their  branches  in  Japan,  while  the  latter  established  new 
agencies  in  the  United  States,  especially  in  New  York,  San 
Francisco,  and  Seattle.  Because  of  this  expanded  American 
and  Japanese  bank  organization  and  the  dislocation  of  the  Brit- 
ish money  market,  the  dollar  and  yen  exchange  to  a  large  extent 
replaced  sterling  as  a  means  of  settling  balances  between  the 
United  States  and  Japan.  Formerly  the  method  of  paying  for 
exports  from  Japan  was  almost  entirely  through  London,  but  in 
the  past  few  years  direct  exchange  relations  have  been  estab- 
lished. This  movement  has  been  accelerated  by  the  growth  of 
an  acceptance  market  in  both  Yokohama  and  New  York.  The 
period  since  1914  has  also  been  marked  by  a  change  in  the 
technique  of  financing  Japanese  imports.  For  years  they  were 
financed  largely  by  the  authority  to  purchase  and  by  trade 
drafts,  but  these  methods  have  given  way  to  the  use  of  the  letter 
of  credit  and  bankers'  bills. 

Consideration  will  therefore  be  given  mainly  to  the  operation 
of  Japanese  letters  of  credit.  This  study  does  not  present  many 
varied  or  new  technicalities.  Japanese  commercial  credit  prac- 
tice is  quite  uniform  because  the  financing  of  foreign  trade  has 
been  controlled  by  a  small  number  of  banks  located  in  Yoko- 
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hama,  Tokyo,  Kobe,  and  Osaka.  The  practice  of  these  institu- 
tions to  a  large  extent  has  been  modeled  after  the  usage  of 
British  and  American  banks,  and  so  attention  need  be  given  only 
to  those  phases  which  are  peculiar  to  Japanese  operations. 

II.  Letter  of  Credit.  1.  Opening  of  credit. — A  Japanese 
bank  in  issuing  a  letter  of  credit  may  base  its  action  merely  on 
the  credit  standing  of  the  importer  or  may  require  him  to  de- 
posit some  form  of  collateral.  When  the  Japanese  applicant 
is  of  uncertain  credit  standing  or  is  not  in  a  position  to  furnish 
collateral,  he  may  still  be  able  to  obtain  a  credit  by  inducing 
another  party  to  act  as  his  guarantor.  The  latter  binds  himself 
to  reimburee  the  bank  for  all  its  advances  if  the  opener  fails  to 
meet  his  obligations.  This  form  of  personally  indorsed  credit, 
while  quite  common  in  Japan  and  in  fact  throughout  the  entire 
Far  East,  is  not  extensively  used  in  the  United  States  or  Great 
Britain.  Japanese  banks  usually  require  openers  of  credits  to  pre- 
sent formal  applications  and  also  to  sign  regular  contracts,  which 
are  quite  similar  in  content  to  the  forms  employed  by  American 
banks.    A  rather  peculiar  Japanese  form  is  presented  below : 

I/We  shall  feel  obliged  by  your  forwarding  instructions  by  cable/ 
letter  to  your  agents  in  to  make  pajTnent  or  payments  as  fol- 
lows: 

To  M 

Any  sum  or  sums  not  exceeding  in  all say 

Against  a  draft  or  drafts  at   days'  sight  drawn  by  the  said 

firm  upon  the  X  Bank,  Ltd.,  for  my /our  account. 

Against  a  shipment  or  shipments  of 

Not  later  than   the  drafts  to  be  accompanied  by  a  full  set 

of  shipping  documents  relating  to  the  above-mentioned  merchandise 
ordered  by  me/us,  viz : 

Invoices    

Bills  of  lading 

Policies  of  insurance   

In  consideration  of  your  granting  me/us  the  above  request,  I/we 

hereby  agree  and  engage  to  accept  a  draft  or  drafts  at  usance  of 

daj's'  sight  drawn  on  me/us  by  your  bank  in  reimbursement  for  the 
amount  so  paid  by  your  agents,  and  duly  to  pay  the  amount  at  matur- 
ity at  exchange  of plus  interest  thereon  at  the  rate  of 

per  cent  per  annum,  and  also  I/we  undertake  to  hold  mj-self/ourselves 
liable  to  you  as  per  conditions  set  forth  in  the  letter  of  guarantee 
signed  by  me/us. 


180  FOREIGN  COMMERCtAL  CREDITS 

This  application  calls  for  an  instrument  which  is  somewhat 
different  from  the  ordinary  letter  of  credit.  It  is  used  only 
between  the  home  office  of  a  bank  and  its  foreign  agency,  which 
is  instructed  to  pay  the  beneficiary  cash  for  his  documents,  and 
the  home  office  obtains  reimbursement  by  drawing  an  interest- 
bearing  draft  on  the  importer. 

Because  of  distance,  a  Japanese  bank  in  issuing  a  letter  of 
credit  to  a  foreign  seller,  say  in  New  York,  may  first  send  him 
a  cablegram  or  permit  him  to  effect  his  negotiation  before  the 
arrival  of  the  letter  itself.  He  is  then  instructed  to  note  on 
his  draft  "Drawn  under  letter  of  credit  en  route." 

2.  Issuing  of  Letter  of  Credit. — Japanese  banks  seldom  issue 
their  letters  of  credits  to  the  beneficiaries  directly,  but  instead 
notify  them  either  through  agents  or  correspondents.  As  men- 
tioned above,  Japanese  banks  operate  a  considerable  number 
of  agencies  in  the  more  important  commercial  centers  through- 
out of  the  world,  and  elsewhere  maintain  a  network  of  correspond- 
ents. When  they  are  asked  to  advise  a  credit  of  a  Japanese 
bank,  the  question  of  confirmation  naturally  arises.  The  dis- 
tinction between  irrevocable  and  confirmed  credits  is  not  sharply 
drawn  by  Japanese  banks.  One  bank,  in  answering  a  letter  ad- 
dressed by  the  author  for  the  Division  of  Analysis  and  Research 
regarding  confirmation,  states  that  if  requested  by  a  foreign 
bank  to  notify  a  Japanese  beneficiary  of  the  opening  of  an  ir- 
revocable credit,  it  would  be  inclined  to  add  its  confirmation  un- 
less instructed  to  the  contrary.  Another  bank  clearly  differen- 
tiates between  these  two  types  of  credits,  as  evidenced  by  its 
answer  which  reads  as  follows :  * '  When  an  American  bank  issues 
an  irrevocable  letter  of  credit  and  does  not  request  the  Japanese 
bank  to  confirm  the  same,  it  is  an  irrevocable  unconfirmed  letter 
of  credit ;  therefore  an  irrevocable  credit  is  not  always  confirmed 
by  the  Japanese  bank. "  As  a  matter  of  actual  practice,  Ameri- 
can banks  issuing  their  irrevocable  credits  in  favor  of  Japanese 
exporters  generally  expect  Japanese  banks  merely  to  notify  the 
beneficiaries  and  not  to  add  their  confirmation.  On  the  other 
hand,  in  the  financing  of  an  importation  to  Japan,  the  beneficiary 
abroad  receives  a  credit  from  the  local  agent  and  not  from  the 
home  office  of  the  Japanese  bank,  and  so  the  credit  is  either  re- 
vocable or  irrevocable  by  the  agency  without  involving  any  act 
of  confirmation.     It  is  therefore  essential   for   American  im- 
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porters  and  bankers  carefully  to  specify  whether  credits  should 
be  advised  by  Japanese  banks  as  confirmed  or  unconfirmed  by 
them. 

On  the  subject  of  cancellation,  Japanese  banks  generally  hold 
that  they  have  the  right  to  rescind  a  revocable  unconfirmed  ad- 
vice at  any  time  without  the  necessity  of  giving  notice  of  their 
action  to  the  beneficiary.  The  revocable  unconfirmed  advice  of 
one  Japanese  bank  to  the  beneficiary  contains  the  statement, 
**We  have  no  authority  from  our  correspondents  to  confirm  this 
credit.  The  credit  is  therefore  subject  to  cancellation  with  or 
without  notice  and  the  above  particulars  are  for  your  guidance 
only. ' '  Another  bank  explains  its  policy  as  follows :  ' '  We  have 
the  understanding  that  the  validity  of  such  revocation  starts  at 
any  time  that  we  receive  such  instruction,  without  notice  to  the 
beneficiary. ' '  The  same  institution  adds  the  following  comment : 
"In  case  of  an  unconfirmed  revocable  credit,  i.  e.,  unconfirmed 
with  'subject  to  cancellation'  clause,  we  act  only  as  advising 
agents  and  have  no  right  to  revoke  the  credit  unless  we  receive 
instructions  from  the  issuing  bank  to  this  effect." 

3.  Transferring  of  Credit. — Japanese  banks  do  not  usually 
permit  a  beneficiary  to  transfer  his  credit  to  another  party.  The 
right  of  assignment  is,  however,  recognized  by  a  few  banks  which 
insert  in  a  form  drawn  especially  for  this  purpose  the  expression 
that  the  credit  is  available  by  the  accreditee  "or  to  any  nominee 
or  nominees  appointed  by  him  in  writing."  As  explained  in 
Chap.  Ill  on  classes  of  letters  of  credit,  some  banks  in  the 
United  States  make  it  a  practice,  at  the  request  of  the  bene- 
ficiary of  a  credit,  to  issue  an  ancillary  instrument  in  favor  of 
a  second  party  who  is  supplying  or  manufacturing  the  merchan- 
dise. This  practice  is  not  followed  by  Japanese  banks,  which,  if 
necessary,  prefer  to  cancel  the  original  credit  and  to  open  a  new 
credit. 

4.  Presenting  of  Documents. — Japanese  banks  naturally  will 
accept  documents  only  when  they  are  drawn  in  conformity  with 
the  term  specified  in  the  letter  of  credit.  When  these  conditions 
are  not  stipulated,  the  procedure  of  handling  shipping  documents 
in  a  general  way  is  governed  by  the  same  principles  of  com- 
mercial usage  which  apply  in  the  United  States.  Japanese  bills 
of  lading  must  conform  to  an  imperial  statute,  which  is 
similar  in  content  to  the  Harter  Act  of  the  United  States.    The 
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"received  for  shipment"  instrument  is  not  regarded  as  a  bill 
of  lading  in  Japan.  Some  banks  will  accept  only  on-board 
bills  of  lading,  while  others  follow  the  rule  of  compelling  bene- 
ficiaries to  furnish  on-board  bills  of  lading  unless  instructed  to 
accept  "received-for-shipment"  bills.  This  policy  is  the  inverse 
of  American  usage,  which  recognizes  the  right  of  an  American 
bank  to  accept  a  "  received-f or-shipment "  bill  of  lading  unless 
advised  to  the  contrary.  Japanese  banks  do  not  discriminate 
against  the  offering  of  certificates  of  insurance  under  blanket 
policies  and  do  not  insist  upon  the  production  of  the  policies 
themselves.  However,  brokers'  cover  notes  are  not  regarded  as 
satisfactory.  The  remaining  documents  of  the  commercial  set 
are  similar  in  nature  to  those  which  are  used  in  the  United  States. 
Japanese  bankers  are  usually  unwilling  to  permit  a  beneficiary 
to  present  documents  covering  merely  a  partial  and  not  a  com- 
plete shipment.     On  this  subject  one  bank  writes: 

When  the  teiins  of  the  letter  of  credit  include  the  quantity  of  the 
goods  ordered,  we  do  not  negotiate  drafts  accompanied  by  documents 
which  represent  partial  or  separate  shipments,  unless  we  receive  specific 
authority  to  this  effect  from  the  issuing  bank.  We  do,  however,  nego- 
tiate them  when  there  is  no  mention  of  the  quantity  in  the  letter  of 
ci-edit  and  also  when  there  is  no  such  stipulation  against  this  action  by 
the  issuing  bank. 

5.  Negotiation  of  Drafts. — As  mentioned  above,  Japanese 
banks  issue  most  of  their  credits  through  their  agents  or  corre- 
spondents. Upon  notification  by  an  agent,  the  beneficiary  of  such 
a  credit  is  not  usually  allowed  to  sell  his  drafts  to  banks  at  large, 
but  is  bound  to  confine  his  negotiation  with  the  advising  bank 
only.  Accordingly,  the  Japanese  issuing  bank  usually  gives  the 
notifying  bank  the  following  instruction :  ' '  Kindly  advise  the 
beneficiary  of  the  above  credit  and  also  of  the  condition  that  this 
credit  shall  be  valid  only  when  the  drafts  are  negotiated  through 
your  bank."  Japanese  credits,  if  notified  by  agents,  may  there- 
fore be  described  as  special  rather  than  general. 

Most  Japanese  banks  do  not  claim  the  right  of  recourse  to 
the  beneficiary  on  drafts  which  he  has  drawn  under  letters  of 
credit,  whether  revocable  or  irrevocable.  The  general  policy 
of  Japanese  banks  is  well  stated  by  one  institution  which  writes 
as  follows : 


I 
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^\ja  issuing  bank  has  not  the  right  of  recourse  to  the  beneficiary 
of  a  letter  inespective  of  "irrevocable"  or  "revocable,"  unless  especially 
stipulated  to  that  effect  in  the  credit.  If  there  is  no  mention  in  the 
letter  of  credit,  only  the  bona  fide  negotiator  of  the  draft,  excluding 
the  issuing  bank  and  the  confirming  bank,  has  the  right  of  recourse  to 
the  drawer. 

6.  Expiration  of  Credit. — Japanese  banks  quite  naturally  re- 
fuse to  honor  documents  which  are  presented  after  the  date  of 
expiration  of  the  credit.  The  question  was  raised  by  the  Divi- 
sion of  Analysis  and  Research  as  to  the  policy  which  a  bank 
would  follow  if  the  Japanese  beneficiary  presented  before  the 
date  of  expiration  documents  which  were  unacceptable  and  which 
were  again  presented  in  corrected  form  after  the  termination 
of  his  credit.  To  this  question  all  banks  replied  that  the  bene- 
ficiary was  not  entitled  to  payment  under  these  conditions.  Let- 
ters of  credit  frequently  contain  an  expression  calling  for 
"prompt  shipment."  Japanese  banks  in  their  answers  express 
a  dislike  for  this  statement  because  of  its  indefiniteness.  They 
interpret  the  length  of  time  within  which  the  exporter  must 
make  shipment  under  such  a  credit  variously  from  one  week 
to  ten  days. 

7.  Reimhiirsemenf  of  Credit. — Reimbursement  between  notifier 
and  issuer  is  effected  by  the  former  debiting  the  account  of  the 
latter,  or  drawing  drafts  on  the  latter.  The  issuing  bank  in 
turn  may  obtain  cash  from  the  opener  who  is  importing  the 
goods  or  may  draw  a  draft  on  him.  This  bill  he  has  agreed  to 
accept  according  to  the  terms  of  his  application,  which  also 
specifies  the  rate  of  interest  to  be  paid. 

III.  Authority  to  Purchase. — Transactions  in  foreign  trade 
may  be  financed  by  the  importer  or  by  his  bank  either  through 
the  letter  of  credit  or  the  authority  to  purchase.  The  general 
features  of  this  instrument  have  been  explained  in  Chap.  VIII, 
and  so  only  the  characteristics  peculiar  to  Japanese  practice  will 
be  described.  As  explained  above,  the  letter  of  credit  has  to  some 
extent  replaced  the  authority  to  purchase  as  an  instrument  for 
financing  imports  to  Japan  from  the  more  advanced  commercial 
nations,  such  as  the  United  States,  Great  Britain,  and  Europe. 
However,  the  authority  to  purchase  still  remains  an  instrument 
of  primary  importance  for  facilitating  Japanese  commerce  with 
other  eastern  countries,  such  as  China,  India,  and  the  Philippine 
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Islands.  The  authority  to  purchase  or  letter  of  instruction,  as  it 
is  known  in  Japan,  gives  rise  to  a  trade  bill  drawn  by  the  ex- 
porter on  the  Japanese  importer,  and  is  purchased  by  a  bank 
acting  upon  the  instructions  of  the  importer.  The  buyer  and 
seller  in  the  contract  of  sale  usually  determine  the  form  of  the 
authority  which  in  most  cases  is  revocable  rather  than  irrevo- 
cable. Also  the  drafts  are  made  with  recourse  on  the  drawer 
and  so  the  authority  to  purchase  is  a  less  desirable  instrument 
than  the  letter  of  credit  from  the  standpoint  of  the  exporter. 
Acting  in  accordance  with  the  contract  of  sale  the  Japanese  im- 
porter requests  his  bank  to  authorize  the  purchase  of  the  ex- 
porter's draft  by  an  agent  located  near  the  latter.  The  applica- 
tion of  the  exporter  to  his  bank  may  read  as  follows : 

No 

19... 

To  the  X  Bank. 

Dear  Sirs  :  I/We  request  you  to  f oi'W'ard  instructions  by  mail/cable 
to  your branch/agency  to  purchase  draft  or  drafts  as  follows : 

Drawn   by    

Upon   

Against  shipment  of 

At  usance  of 

To  be  drawn  in  (payable  at  the  bank's  drawins:  rate  for  de- 
mand drafts  on ) . 

Not  later  than 

To  the  extent  of say 

accompanied  by  a  full  set  of  shipi3ing  documents,  viz :  bills  of  lading, 
invoices,  and  policies  of  marine  insurance  relating  to  the  above-men- 
tioned merchandise  ordered  by  me/us,  it  being  understood  that  you 
will  take  the  invoice  as  genuine  and  reliable  evidence. 

In  consideration  of  your  gi'anting  me/us  the  above  request  I/we 
hereby  engage  to  accept  and  duly  pay  the  draft  or  drafts  drawn  as 
above  said,  and  guarantee  that  I/we  shall  not  cause  you  any  loss  or 
losses  in  consequence  of  such  shipment  or  shipments  being  delayed  or 
the  goods  turning  out  on  arrival  to  be  of  defective  quality,  or  under 
any  circumstances  whatever  irrespective  of  the  goods. 

The  bank  in  turn  acknowledges  the  receipt  of  the  application 
and  signifies  its  approval  in  the  following  form : 

Dear  Sir  :  In  accordance  with  your  application  No of 

we  shall  have  the  pleasure  of  instructing  our   branch/agency 
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to  negotiate  the  drafts  drawn  by  on  your  good/self/selves  if 

offered  before ,  19 

We  resei-ve   to   ourselves  the  option   of   canceling  at   any   time   if 
deemed  expedient  in  the  interest  of  the  parties  concerned. 
Yours  faithfully, 

For  the  X  Bank, 


In  issuing  authorities  to  purchase  the  Japanese  bank  is  careful 
to  relieve  itself  of  all  the  commercial  risks  attendant  upon  the 
shipping  of  goods  in  foreign  trade,  as  indicated  in  the  expres- 
sions found  in  the  above  forms.  Responsibility  is  waived  espe- 
cially as  to  the  genuineness  of  the  merchandise  and  the  validity 
of  the  underlying  documents.  It  may  also  be  observed  that  in 
its  acknowledgment  the  bank  reserves  for  itself  the  right  to  can- 
cel the  authority  at  will. 

IV.  Trust  Receipt. — In  extending  its  credit  on  an  export 
or  import  transaction  a  bank  is  usually  covered  by  the  merchan- 
dise which  serves  as  collateral.  However,  at  some  stage  in  the 
movement  of  the  goods  to  market,  it  is  often  necessary  for  the 
bank  to  surrender  its  control  over  the  goods  or  documents  and 
under  these  conditions  it  makes  use  of  the  trust  receipt.  In 
Japanese  practice  this  instrument  is  better  known  as  a  letter 
of  guarantee,  or  following  British  usage  as  a  letter  of  lien.  The 
trust  receipt  may  be  used  in  connection  with  the  financing  of  a 
foreign  trade  transaction  either  by  the  importer  or  by  the  ex- 
porter. As  mentioned  above,  the  former's  bank  may  extend  the 
credit  either  through  the  authority  to  purchase  or  the  letter  of 
credit.  "Wlien  goods  imported  under  an  authority  to  purchase 
arrive  in  Japan  the  documents  may  be  released  to  the  importer 
under  a  trust  receipt  which  may  read  as  follows : 

To  the  Maxager,  The  X  Baxk,  Ltd. 

Dear  Sir  :  In  consideration  of  your  having  this  day  delivered  to 
me/us  the  following  documents,  viz: 

Bills  of  lading  (marks  and  numbers  of  packages,  etc.,  as  on  the  back 
hereof)  which  you  hold  as  collateral  security  for  the  due  payment  of 

the  draft,  . . .  .,  amounting  to ,  drawn  upon  me/us  by  M , 

of ,  and  accepted  by  me/us,  I/we  hereby  undertake  to  land  and 

store  on  your  behalf  the  goods  covered  by  the  said  bills  of  lading  in 

......   godown  on  lot  Xo ,  holding  them  strictly  under  lien  to 

you,  and  keep  them  fully  insured  on  your  behalf  against  fire,  to  the 
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extent  of  the  acceptance,  payable,  in  case  of  loss,  to  you  with  under- 
standing that  any  expenses  incurred  on  these  goods  shall  be  borne  by 
me/us  and  not  chargeable  to  you. 

I/We  also  hold  myself/ourselves  responsible  for  any  damage  or  loss 
caused  to  the  said  goods  and  not  covered  by  fii'e  insurance  policy,  during 
the  time  so  stored  in  my/our  godown. 

I/\Ye  also  engage  to  hand  you  the  proceeds  of  portion  of  the  goods 
on  delivery  before  maturity  of  the  bills,  and  also  to  return  undelivered 
goods  to  you,  should  you  so  desire  at  any  time. 

There  is  no  need  to  reproduce  the  trust  receipt  issued  in  con- 
nection with  a  letter  of  credit,  for  the  form  is  similar  in  content 
to  those  forms  analyzed  in  Chap.  IX.  The  burden  of  furnishing 
credit  to  a  transaction  in  international  commerce  may  be  carried 
by  the  exporter  or  by  his  bank  which  permits  him  under  Japa- 
nese practice  to  make  an  overdraft  on  the  bank — a  usage  not  gen- 
eral in  the  United  States  but  common  in  Europe.  The  bank 
agrees  to  honor  a  demand  draft  which  therefore  becomes  a 
check.  The  bank  is  secured  by  the  mercliandise  which  is  kept  in 
a  warehouse  or  "godown,"  as  it  is  called  in  the  Far  East.  When 
the  exporter  is  ready  to  make  shipment  he  is  given  the  godown 
receipt  upon  signing  an  agreement  or  letter  of  lien  which  reads 
as  follows : 

And  in  consideration  of  your  allowing  me/us  to  overdraw  my/our 
account  (export  account)  with  you  by  my/our  cheque  or  cheques, 
against  the  above  contract,  I/we  hereby  agree  that  such  cheque  or 
cheques  shall  be  drawn  only  for  payment  of  merchandise  purchased 
by  me/us  for  shipment  as  well  as  for  freight,  insurance,  and  other 
shipping  charges  on  the  said  merchandise  and  that  cheques  shall  be 
made  out  only  in  favor  of  a  party  to  Avhom  actual  cash  payment  is 
due.  I/we  also  hereby  agree  to  convej'  the  ownership  of  the  merchan- 
dise to  your  bank,  keeping  them  in  my /our  godown  separate  and  dis- 
tinct from  other  goods  and  open  to  your  inspection  at  any  time,  either 
alone  or  jointly  with  other  interested  banks,  until  shipment  when  bills 
and  shipping  documents  shall  be  completely  delivered  to  you,  in  com- 
pliance with  the  terms  of  the  above  contract. 

I/We  further  guarantee  that  the  goods  held  by  me/us  under  the 
present  agi'eement  shall  be  fully  insured  against  loss  or  damage  by 
Are  at  my/our  expense  until  delivered  to  the  steamship  company.  The 
amount  insured  must  be  paid  in  case  of  fire  direct  to  your  bank. 

It  is  understood  that  interest  .shall  be  charged  on  the  daily  maximum 
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balance  of  my /our  overdraft  at  a  rate  to  be  notified  by  you  from  time 

to  time. 

Letters  of  lieu  are  employed  by  Japanese  banks  in  surrendering 
shipping  documents  to  importers  so  as  to  enable  them  to  enter 
their  goods  at  the  customhouse,  and  later  to  store  them  in  go- 
downs  As  mentioned  in  the  chapter  on  trust  receipts,  American 
banks  usually  insist  that  the  importer  place  the  merchandise  in  a 
warehouse  over  which  he  has  no  control.  However,  in  this  re- 
spect Japanese  banks  are  not  so  particular,  as  customers  are  per- 
mitted to  store  goods  in  their  own  warehouses,  but  the  goods  must 
be  segregated  and  available  for  inspection  at  any  time  by  the 
bank  or  its  agents.  The  Japanese  bank  endeavors  to  protect  its 
interests  by  insisting  upon  a  satisfactory  insurance  coverage. 
The  Japanese  trust  receipt  serves  mainly  as  a  means  of  enabling 
the  importer  to  store  goods  in  godowns,  but  is  seldom  used  to 
permit  him  to  sell  the  goods.  These  are  relea.sed  for  the  purpose 
of  sale  only  if  the  importer  has  a  very  good  credit  standing,  or  if 
he  is  able  to  induce  a  second  party,  either  a  merchant  or  a 
banker,  to  act  as  his  guarantor.  Japanese  banks  seldom  surrender 
goods  to  the  importer  on  trust  receipts  for  the  purpose  of  manu- 
facture. In  general,  the  trust  receipt  although  widely  employed 
in  Japan  does  not  rest  on  a  very  firm  legal  basis. 


CHAPTER  XIV 

COMMERCIAL  CREDIT  PRACTICE  OF  SOME 
CONTINENTAL  BANKS 

This  chapter  is  adapted  from  an  article  by  the  author  in  the 
Federal  Reserve  Bulletin,  for  April,  1922  (pp.  410-14),  and 
analyzes  the  practice  of  some  leading  banks  of  Belgium,  Hol- 
land, and  Italy.  Their  practice  has  many  features  in  common, 
and  does  not  present  characteristics  which  vary  greatly  from 
those  followed  by  institutions  in  the  United  States  or  in  the 
countries  which  have  already  been  considered.  Close  attention 
need  therefore  be  given  only  to  those  phases  which  depart  from 
the  usage  as  accepted  by  American  bankers  and  merchants.  The 
following  review  is  not  an  analysis  of  the  practice  of  all  banks 
in  the  respective  countries,  but  is  rather  a  study  of  the  methods 
of  leading  institutions.  It  represents,  however,  the  accepted 
practice  in  each  country,  since  the  financing  of  foreign  trade  is 
concentrated  in  the  hands  of  relatively  few  institutions. 

I.  Opening  of  Credits, — As  in  American  practice,  the  im- 
porter addresses  his  application  for  a  credit  to  the  bank  on  a 
form  prepared  by  the  latter.  The  content  is  similar  to  the  forms 
used  by  American  institutions.  A  large  Dutch  bank  has  the 
applicant  fill  out  a  form  which  begins  with  the  statement:  "We 
request  you  to  open  the  following  credit  which  please  advise 
to  the  beneficiaries."  The  application  required  by  a  Belgian 
bank  reads:  "We  herewith  request  you  to  open  a  credit,"  and 

adds,  ' '  with  your  correspondents  at    according  to  the 

practice  of  that  place."  This  statement  may  be  deleted  by 
the  applicant,  according  to  whether  he  wishes  the  credit  issued 
direct  by  the  Belgian  bank  or  through  a  foreign  corre- 
spondent. The  application  of  the  Belgian  bank  contains 
many  expressions  to  be  found  in  the  contracts  for  credits  used 
by  American  banks.  For  example,  the  application  makes  provi- 
sion for  reimbursement  in  the  following  expression :  ' '  Will  you 
please  debit  our  account  for  your  payments  effected  or  accept- 
ances made  against  this  credit,"  and  concludes  with  the  state- 
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ment,  "It  is  understood  that  you  will  incur  no  responsibility  for 
the  authenticity  of  documents  which  will  be  delivered  to  you,  or 
for  the  quantity  or  quality  of  the  underlying  merchandise." 

If  the  importer's  application  is  approved  by  the  bank,  it  then 
sends  him  a  formal  acknowledgment.  This  communication  serves 
not  alone  as  an  approval  of  the  importer's  application,  but  also 
as  a  statement  of  the  conditions  under  which  the  bank  is  willing 
to  issue  its  letter  of  credit.  The  form  used  by  one  Belgian  bank 
reads  as  follows: 

Deak  Sms :  TVe  have  received  your  letter/telegram  of open- 
ing a  credit  with  us  in  favor  of for  account  of 

We  acknowledge  it  and  take  liberty  at  this  occasion  to  call 

your  attention  to  the  following  points : 

We  always  notify  beneficiaries  of  credits  opened  in  their  favor. 
In  case  of  revocable  unconfirmed  credits,  this  notification  is  given  as 
a  simple  advice  without  any  engagement  on  our  part. 

A  credit  is  not  opened  as  in-evoeable  confirmed  unless  upon  special 
instruction,  and  under  the  entire  responsibility  of  the  opener,  or  re- 
mitter of  order.  In  this  case  an  expiration  date  must  be  stated.  Such 
a  credit  can  not  be  modified  or  canceled  without  consent  of  the  bene- 
ficiary. 

We  always  examine  with  great  care  the  documents  which  are  deliv- 
ered to  us.  We,  however,  decline  all  responsibility  as  to  their  authen- 
ticity or  the  quality  and  quantity  of  merchandise  therein  mentioned. 

The  documents  are  forwarded  at  your  risk.  It  is  understood  that 
you  engage  yourselves  to  take  them  up  upon  notice  of  their  arrival 
against  covering  of  our  payments,  outlays,  commissions,  freight,  and 
interest. 

The  forms  employed  by  Dutch  and  Italian  banks  are  similar 
in  nature  and  are  therefore  not  reproduced.  Because  of  the  de- 
tails thus  inserted  in  both  application  and  acknowledgment, 
there  is  little  need  for  the  formal  contract  which  American  banks 
usually  require  their  customers  to  sign.  Besides,  Belgian  banks 
feel  that  they  are  suflficiently  well  protected  against  fraud  on  the 
part  of  their  customers  through  the  provisions  of  Articles  I  and 
II  of  the  Belgian  law  of  May  5,  1872,  which  gives  a  creditor 
complete  title  to  goods  imported  under  a  letter  of  credit. 

II.  Issuing  of  Credits. — A  bank  may  issue  a  credit  in  three 
ways.  It  may  deliver  the  letter  to  the  importer,  who  in  turn 
transmits  it  to  the  beneficiary,  or  the  bank  may  forward  this 
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communication  direct  to  the  exporter.  A  third  method  is  to  re- 
quest another  institution  to  inform  the  beneficiary  of  the  estab- 
lishment of  the  credit.  It  is  not  the  practice  of  the  banks  in 
the  countries  under  consideration  to  employ  the  first  method,  but 
there  is  no  uniformity  as  to  which  of  the  other  two  methods 
should  be  followed.  One  Belgian  bank  prefers  to  issue  its  own 
letter  direct  to  the  beneficiary,  while  the  Dutch  and  Italian 
l)aiiks  employ  the  services  of  correspondents  who  notify  the  ac- 
credited parties. 

Continental  banks  arc  often  unwilling  to  negotiate  drafts  un- 
der letters  of  credit  which  have  been  advised  by  cable  to  the 
beneficiaries,  since  they  thus  have  the  opportunity  of  selling  their 
drafts  to  more  than  one  bank.  If  the  issuing  bank  insists  upon 
notifying  its  credit  by  cable  to  the  beneficiary,  it  must  advise 
this  fact  to  the  European  bank  which  is  to  negotiate  the  drafts. 
When  a  credit  is  thus  issued  by  one  bank  and  advised  by  a  second 
institution,  the  question  arises  as  to  where  the  credit  is  domiciled. 
In  order  to  obtain  the  views  of  foreign  banks  on  this  subject,  they 
Avere  given  the  following  question:  "If  an  American  bank 
asked  you  to  advise  a  beneficiary  that  it  had  opened  a 
credit,  would  you  advise  the  beneficiary  that  (a)  the  American 
bank  had  opened  such  a  credit,  or  (h)  you  had  opened  the  credit." 
On  this  subject  there  are  two  different  views.  One  holds  that 
the  credit  is  domiciled  with  the  issuing  bank,  while  on  the  other 
hand  it  is  maintained  that  the  credit  is  established  with  the  ad- 
vising bank.  To  the  above  question  a  Belgian  bank  answered  as 
follows:  "Our  letters  of  advice  indicate  that  the  credit  is  opened 
by  us."  A  different  view  is  held  by  the  Italian  banks,  one  of 
which  replies:  "We  inform  the  beneficiary  that  the  American 
bank  has  opened  such  a  credit." 

III.  Confirming  of  Credits. — As  explained  in  Chap.  XII 
on  German  commercial  credit  practice,  continental  banks  use  the 
terms  "revocable"  and  "irrevocable"  in  referring  to  the  right 
of  the  opener  to  cancel  the  credit.  The  words  "unconfirmed" 
and  "confirmed"  are  applied  to  the  banks  whether  they  are  issu- 
ing the  credits  or  merely  advising  them.  This  view  is  also  held 
by  the  foreign  banks  under  consideration,  and  from  their  an- 
swers it  is  apparent  that  they  draw  no  practical  distinction  be- 
tween the  terms  "irrevocable"  and  "confirmed."  In  fact,  one 
institution  makes  the  following  representative  answer:  "We  con- 
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sider  the  terms  'irrevocable'  and  'confirmed'  synonymous,  as- 
suming that  there  is  practically  no  difference  between  the  lia- 
bility incurred  by  a  bank  not  to  revoke  a  credit  before  a  given 
time  (irrevocable  credit)  and  that  incurred  by  confirming  to  a 
beneficiarj'  the  promise  that  payment  will  be  made  before  the 
expiration  of  a  stipulated  date  (confirmed  credit)." 

It  is  generally  assumed  by  continental  banks  that  they  are  not 
legally  bound  to  notifj'  beneficiaries  of  the.  opening  of  uncon- 
firmed credits,  but  as  a  matter  of  practice  such  notifications  are 
usually  given.  Confirmed  credits,  however,  must  be  notified  to 
the  accredited  parties. 

These  views  concerning  unconfirmed  and  confirmed  credits 
find  expression  in  the  forms  used  by  the  various  banks.  A  Bel- 
gian bank  inserts  in  its  application  which  the  opener  fills  out  the 
following  expression:  "You  are  directed  to  notify  the  benefici- 
aries of  the  opening  of  the  credit  by  giving  them  a  simple  advice 
without  engagement  on  your  part/yonr  confirmation  for  our 
account  and  responsibility."  The  opener  then  deletes  one  expres- 
sion or  the  other,  depending  upon  whether  he  desires  the  opening 
of  an  unconfirmed  or  confirmed  credit.  If  he  applies  for  the 
former,  the  bank  then  addresses  to  the  beneficiary  a  communica- 
tion which  is  headed:  "Revocable  unconfirmed  credit,"  and 
which  concludes  with  the  following  statement:  "The  foregoing 
is  only  a  mere  advice  revocable  at  any  time  and  does  not  consti- 
tute any  engagement  on  our  part."  If,  on  the  other  hand,  the 
bank  is  requested  to  issue  a  confirmed  credit  its  letter  is  cap- 
tioned "Irrevocable  confirmed  credit,"  and  closes  with  the  state- 
ment: "This  credit  will  remain  in  force  until. ..."  Analysis 
of  the  forms  of  Dutch  banks  indicates  the  same  practice  as  stated 
above.  One  Dutch  bank  in  its  acknowledgment  to  the  opener 
writes — 

'"If  we  are  without  your  instructions  to  open  an  iirevocable  credit 
we  shall  advise  the  beneficiaries  without  any  UabiUty  on  our  part.  .  .  . 
In  case  you  wish  to  confirm  the  credit  to  the  beneficiaries  we  shaU  be 
pleased  to  receive  your  special  instructions  to  that  effect,  together  with 
your  statement  for  what  period  the  credit  will  be  irrevocably  valid." 

In  accordance  with  the  instructions  of  the  opener  the  Dutch 
bank  will  then  issue  its  letter,  which  if  unconfirmed  contains 
the  following  statement : 
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"You  will  kindly  note  that  this  advice  is  given  by  us  only  to  simplify 
the  transaction  and  that  it  may  not  be  considered  as  a  confirmation 
of  the  credit — it  involves  no  liabilitj'  for  us.  In  case  you  would  not 
be  m  a  position  to  adhei-e  to  the  above  stipulations,  we  suggest  that 
you  apply  to  your  buyers,  so  that  they  have  the  instructions  altered." 

However,  if  the  opener  desires  that  the  bank  add  its  confirma- 
tion, the  communication  to  the  opener  then  reads : 

"We  beg  to  inform  you  that  there  has  been  opened  with  us  a  con- 
finned  credit  irrevocably  valid  until " 

As  mentioned  above,  revocable  credits  are  likewise  uncon- 
firmed by  the  banks,  who  are  therefore  free  to  exercise  the  right 
of  cancellation.  The  question  then  arises,  may  such  credits  be 
revoked  without  giving  the  beneficiary  notice  of  this  action  ? 
Banks  are  unanimous  in  their  opinion  that  notice  is  not  required. 
It  will  be  recalled  that  in  the  case  of  Cape  Asbestos  Co.  vs 
Lloyds  Bnnh  (Kings  Bench,  July  24,  1921 ;  see  p.  141),  the  court 
held  the  view  that  a  bank  was  not  obliged  to  inform  the  bene- 
ficiary of  an  unconfirmed  credit  that  it  had  been  can- 
celed. Although  the  European  banks  hold  the  same  view  that 
they  were  not  compelled  to  give  notification  of  the  cancella- 
tion, as  a  matter  of  practice  it  is  usually  sent  to  the  accreditee. 
There  is,  however,  no  agreement  as  to  the  exact  time  when  an 
unconfirmed  credit  expires.  It  is  quite  generally  held  that  this 
type  of  credit  terminates  as  soon  as  the  bank  receives  the  order 
of  cancellation  from  the  opener,  and  so  it  may  be  concluded  that 
the  credit  can  be  revoked  at  any  time  before  the  honoring  of 
the  draft  drawn  by  the  beneficiary.  Irrevocable  confirmed  credits 
contain  a  date  of  expiration  before  which  cancellation  can  not  be 
made.  The  period  within  which  the  credit  is  effective  is  termed 
by  European  banks  as  the  ''validity  of  the  credit." 

The  question  of  the  revocation  of  a  credit  is  more  or  less 
erroneously  associated  with  the  matter  of  recourse.  It  is  com- 
monly held  that  unconfirmed  credits  by  implication  call  for  the 
drawing  of  drafts  with  recourse,  while  confirmed  credits  permit 
the  drawing  of  bills  without  recourse.  These  views  are  not  ac- 
cepted by  continental  banks,  but  instead  they  hold  that,  if  the 
beneficiary  is  permitted  to  draw  a  sight  draft  on  a  bank,  it  no 
longer  has  recourse  to  him  regardless  of  whether  the  credit  is  con- 
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firmed  or  unconfirmed.  This  conclusion  assumes  that  there  is 
no  mention  of  recourse  in  the  credit,  and  also  that  the  documents 
submitted  by  the  beneficiary  have  been  drawn  in  strict  compli- 
ance with  the  terms  of  the  credit.  If  the  documents  are  later 
rejected  because  of  discrepancies,  the  bank  has  redress  to  the 
beneficiary  of  the  credit  whether  it  is  confirmed  or  unconfirmed. 

The  analysis  has  so  far  assumed  that  the  credit  is  available 
only  by  the  beneficiary.  In  the  ease  of  credits  covering  goods 
imported  into  Europe,  continental  banks  will  make  pajTnent 
only  to  the  specified  beneficiary,  unless  the  openers  give  instruc- 
tions to  the  contrary.  On  the  other  hand,  wider  latitude  is  al- 
lowed in  export  credits  which  are  frequently  drawn  in  the  name 
of  a  beneficiary  or  his  order.  One  bank  writes  that  in  the  case  of 
import  credits  "this  is  a  matter  for  the  American  bankers,  or 
the  foreign  buyers  who  may  open  the  credits  to  order.  With  ex- 
port credits,  however,  transfer  is  generally  allowed.'* 

IV.  Presenting  of  Documents. — After  the  bank  has  issued 
its  letter,  the  next  stage  in  the  operation  of  the  credit  is  the 
presentation  of  the  documents  by  the  beneficiar>'.  He  must 
naturally  draw  his  drafts  and  submit  his  documents  before  a 
stipulated  time.  This  may  be  stated  as  a  fixed  date  of  ma- 
turity or  may  be  determined  by  the  time  of  shipment  as  evi- 
denced in  the  bill  of  lading.  There  is  a  difference  of  opinion 
as  to  the  place  at  which  a  credit  expires.  It  is  the  common 
view  that  where  a  credit  calls  for  the  presentation  of  docu- 
ments before  a  certain  date,  this  implies  presentation  at  the 
office  of  the  bank  negotiating  the  drafts.  However,  certain 
Italian  banks  interpret  this  expression  to  mean  that  the  docu- 
ments must  be  delivered  before  the  specified  date  to  the  bank 
which  has  issued  the  credit  (i.  e.,  in  the  country  where  the  credit 
originates).  Banks  holding  this  view  are  probably  influenced 
by  their  customers  who  are  importing  goods  and  who  desire 
definite  assurance  that  they  will  be  in  possession  of  the  goods 
before  a  certain  time.  However,  the  adoption  of  this  policy 
would  impose  upon  negotiating  banks  the  necessity  of  practically 
guaranteeing  actual  delivery  of  documents  to  the  beneficiary. 
This  matter  becomes  even  more  complicated  when  the  drafts  are 
accepted  by  a  third  institution.  For  example,  an  Italian  bank 
may  issue  a  sterling  letter  of  credit,  and  an  American  bank  on 
the  strength  of  this  document  may  negotiate  the  drafts  which 
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in  turn  are  drawn  on  a  British  bank.  In  order  to  avoid  equivo- 
cation, it  is  therefore  essential  to  state  definitely  where  presen- 
tation of  documents  must  be  made. 

Letters  of  credit  often  contain  no  fixed  date  of  expiration,  but 
instead  the  beneficiary  is  authorized  to  draw  his  drafts  upon 
making  "prompt  shipment"  of  goods.  This  expression  is  inter- 
preted by  Belgian  banks  to  mean  that  the  beneficiary  may  de- 
liver his  documents  at  any  time  within  30  days  of  the  advice 
of  the  credit.  Some  Italian  banks  adopt  the  same  policy,  al- 
though others  allow  the  beneficiary  only  15  days  or  even  only  one 
week  if  shipment  is  to  be  made  by  railroad.  Regarding  Dutch 
practice,  no  fixed  rule  can  be  stated,  since  it  depends  largely  upon 
the  custom  of  each  port  and  upon  the  nature  of  the  commodity 
being  shipped. 

Partial  shipments  are  not  regarded  with  favor  by  continental 
banks.  They  generally  insist  that  the  beneficiary  effect  complete 
shipment  unless  the  opener  gives  instructions  to  the  contrary. 
These  are  provided  for  in  the  application  of  a  Belgian  bank, 
which  allows  the  opener  to  choose  between  "single  shipment  pro- 
hibiting entirely  partial  shipment"  or  "several  shipments." 
Some  Italian  banks  permit  partial  shipment  in  transactions  in- 
volving staple  commodities  shipped  in  bulk  or  merchandise  of 
which  the  price  is  definitely  ascertained.  Also  subject  to  inter- 
pretation are  the  terms  "about"  and  "approximately^"  w^hen 
used  in  referring  to  the  amount  of  the  credit.  Continental  banks 
object  to  the  use  of  these  terms,  but  whenever  they  appear  in 
credits  they  are  interpreted  to  give  beneficiaries  a  margin  of 
from  5  to  10  per  cent  of  the  amount  mentioned  in  the  credit. 

The  various  facts  concerning  the  shipment  are  evidenced  in 
the  documents  of  the  commercial  set.  The  decision  of  the  Brit- 
ish court  in  Diamond  Alkali  Export  Corp.  vs  Bourgeois  (see 
p.  229)  has  raised  several  questions  concerning  the  accept- 
ability of  certain  commercial  documents  under  a  c.i.f.  (cost, 
insurance,  and  freight)  contract.  This  decision  held  that  ship- 
pers under  such  a  contract  must  present  "on-board"  bills  of 
lading,  since  "received-for-shipment"  instruments  were  not 
considered  as  acceptable.  This  decision  is  in  accordance  with 
the  custom  of  most  continental  countries,  where  "on-board'* 
bills  of  lading  are  used  to  a  large  extent  and  where  banks  accept 
"received-for-shipment"  bills  of  lading  only  upon  specific  in- 
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structions  to  this  effect  from  the  openers  of  the  credits.  An  ex- 
ception to  this  rule  is  found  in  the  case  of  a  Dutch  bank,  which 
replied  that  it  made  a  practice  of  accepting  "  received-f or-ship- 
ment"  bills  of  lading.  The  same  policy  is  followed  generally 
by  German  banks. 

The  court,  in  the  above-mentioned  case,  also  rejected  certifi- 
cates issued  under  blanket  insurance  policies  and  insisted  that  ex- 
porters deliver  full  policies.  However,  policies  are  not  required 
by  continental  banks,  although  they  naturally  express  a  prefer- 
ence for  policies  as  against  certificates.  Continental  banks  in 
issuing  their  credits  refuse  to  assume  the  commercial  risks  in- 
volved in  the  shipment  of  goods.  The  banks  waive  all  such  re- 
sponsibilities, and  a  Dutch  bank  defines  its  position  to  the  bene- 
ficiary in  a  communication  containing  the  following  expression: 

**We  beg  to  call  your  attention  to  the  fact  that  in  taking  up  documents 
which  are  presented  for  payment  in  virtue  of  credits  opened,  we 
always  exercise  great  care  in  examining  them  as  to  their  being  in  due 
form  and  regular  in  every  respect.  However,  we  desire  it  to  be  thor- 
oughly understood  that  we  assume  no  responsibility  for  the  genuine- 
ness of  the  documents,  nor  for  the  quantity  or  quality  of  the  merchan- 
dise mentioned  therein." 

In  acting  as  negotiators  of  drafts  drawn  under  letters 
of  credit,  European  banks  refuse  to  accept  responsibility  for 
documents  which  deviate  in  any  respect  from  the  terms  of  the 
credit.  Banks  maj'  negotiate  the  drafts  if  the  documents  eon- 
tain  technical  discrepancies,  but  they  will  insist,  as  do  American 
banks,  that  the  beneficiary  sign  a  guaranty,  which,  as  issued  by 
one  bank,  reads  as  follows: 

We  guarantee  to  indemnify  you  for  any  prejudice  which  might 
arise  from  the  fact  that  your  payment  has  been  effected  in  deviation 
from  the  conditions  of  the  above-mentioned  credit,  opened  by  your 
good  selves;  we  engage  ourselves  to  reimburse  you  for  the  above 
amount  on  the  first  application,  against  deliveiy  of  the  documents  we 
surrendered,  in  case  your  correspondents  do  not  agree  to  your  payment 
with  regard  to  the  relative  deviations. 

V.  Paying  for  Credits. — "With  the  accepting  of  the  docu- 
ments presented  by  the  beneficiarj'  thus  explained,  attention  is 
once  more  directed  to  the  relations  between  the  bank  and  the  in- 
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dividual  opener  of  the  credit.  Under  normal  conditions  the 
documents  will  arrive  before  the  goods.  But  when  the  reverse 
takes  place  it  is  then  the  practice  of  continental  banks  to  give 
a  guaranty  to  the  customs  officials  and  steamship  agents,  so 
as  to  enable  the  importer  to  obtain  possession  of  the  goods 
without  having  presented  the  documents.  At  this  stage  in  the 
transaction  the  importer  may  reimburse  the  bank  if  it  has  paid 
sight  drafts  drawn  by  the  exporter,  by  paying  cash  or  by 
having  the  bank  debit  his  account.  However,  such  transactions 
are  largely  financed  by  acceptance  credits  giving  rise  to 
the  drawing  of  time  drafts  on  the  bank  which  accepts  the  bills 
and  agrees  to  honor  them  at  maturity.  The  accepting  bank 
may  adopt  two  policies  regarding  reimbursement.  It  may  im- 
mediately call  upon  the  opener  for  reimbursement  or  wait  until 
a  few  days  before  the  maturity  of  the  drafts.  On  tliis  subject 
banks  have  expressed  the  following  opinion : 

We  act  differently,  according  to  the  client  and  to  the  amount.  Upon 
favorable  appraisal  of  both  these  points,  we  deliver  the  documents 
and  wait  for  pajTnent  at  maturity.  Othei'wise  goods  are  not  released 
to  the  importer  but  remain  in  our  tiiistees'  hands,  and  the  proceeds  of 
sale  ai'e  placed  in  a  funded  account  in  order  to  utilize  the  said  funds 
at  maturity  to  meet  the  accepted  drafts. —  (Italian  bank.) 

It  sometimes  occurs  that  an  importer  covers  a  draft  accepted  by  us 
before  maturity.  In  such  a  case,  interest  is  refunded  to  the  importer 
which  agrees  with  the  interest  we  are  able  to  make  on  money  deposited 
with  us  up  to  the  date  of  maturity. — (Dutch  bank.) 

We  consent  to  Avait  for  reimbursement  until  maturity,  on  condition, 
however,  that  the  goods  taken  out  from  our  pledge  be  replaced  by 
others  subject  to  our  acceptance.  If  new  security  is  not  given  we  allow 
partial  or  total  payment  immediately  by  granting  discount  whose 
rate  depends  upon  our  relation  with  the  client  and  also  upon  the  general 
money  market. — (Belgian  bank.) 

In  short,  continental  banks  do  not  compel  their  customers  to 
make  prepayment  in  anticipation  of  acceptances.  In  the  period 
between  the  arrival  of  the  goods  and  the  payment  of  the  accept- 
ances, the  goods  are  in  the  possession  of  the  importer,  but  legal 
title  remains  with  the  bank.  In  the  United  States,  it  is  custo- 
mary for  this  institution  to  protect  its  interest  by  having  the 
importer  sign  a  trust  receipt,  but  this  instrument  is  not  gen- 
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erally  recognized  by  the  laws  of  most  continental  countries. 
Italian  law  does  not  permit  a  lien  on  goods  while  they  are  in 

the  hands  of  debtoi-s.  Banks  in  Belgium  cannot  well  employ  trust 
receipts,  for  the  law  considers  that  possession  of  movable  goods 
implies  title  to  the  same.  Therefore,  if  merchandise  is  placed 
in  the  hands  of  a  debtor,  the  creditor  loses  all  his  security  and, 
in  case  of  the  bankruptcy  of  the  former,  the  holder  of  a  trust 
receipt  would  be  regarded  merely  as  a  general  creditor.  How- 
ever, the  trust  receipt  is  employed  to  some  extent  by  banks  in 
Holland,  where  the  practice  is  about  the  same  as  that  followed 
in  the  United  States. 

VI.  Authority  to  Purchase. — Quite  similar  to  the  letter  of 
credit  is  the  authority  to  purchase.  Its  general  features  have 
been  described  in  Chap.  VIII,  aud  so  little  consideration  need 
here  be  given  to  the  operation  of  this  instrument,  since  it  is 
handled  in  about  the  same  manner  as  in  American  practice.  In 
Belgium  it  is  known  as  " I'autorisation  de  negociation,"  and  can 
be  issued  in  both  revocable  and  irrevocable  forms,  and  with  or 
without  recourse  to  the  drawer  who  draws  his  bills  on  the  im- 
porter. The  comparison  between  the  letter  of  credit  and  the 
authority  to  purchase  from  the  European  viewpoint  is  well  sum- 
marized in  the  following  statement  of  an  Italian  bank : 

The  letter  of  credit  gives  power  to  the  seller  to  draw  upon  the  issuing 
bank,  whilst  the  authority  to  purchase — which  we  get  through  and 
with  the  guaranteed  signature  of  a  bank — gives  power  to  the  seller 
to  draw  upon  the  buyer.  Nevertheless  in  both  cases  we  are  authorized 
by  a  bank  to  discount  the  drafts  with  its  guarantj'.  "We  consider  our- 
selves as  identically  guarantors  in  both  the  eases.  In  discounting  we 
take  into  consideration  the  difference  of  the  two  types  of  paper. 

VII.  Conclusion. — From  the  above  survey  it  is  clear  that  in 
the  countries  under  consideration  commercial  credits  are  gov- 
erned by  almost  the  same  principles  which  apply  in  the  United 
States.  There  are,  however,  differences  in  the  technique  as  prac- 
ticed by  institutions  of  the  United  States  and  of  these  countries. 
Practice  within  each  country  is  quite  standardized,  because  the 
financing  of  foreign  trade  is  concentrated  in  the  hands  of  a  few 
institutions,  and  these  follow  specific  regulations  as  established 
by  banking  associations. 
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I.    Commercial  Credit  Instruments 

Form  1. — Cleax  Commebciai,  Letter  of  Credit. 

THE  X  BAXK  OF  XEW  YORK 

Commercial  Letter  of  Credit  Xo 

$ Xew  York, 

Gentlemen : 

We  hereby  authorize  you  to  value  on 

for  account  of   

up  to  an  aggregate  amount  of dollars 

available  by  your  drafts  at   

Any  draft  drawn  imder  this  credit  must  state  that  it  is  "Drawn  under 

letter  of  credit  Xo dated  Xew  York,   ," 

and   must   be   advised   to    

We  hereby  agree  with  bona-fide  holders  that  all  drafts  issued  by  virtue 
of  this  credit  and  in  accordance  ■  with  the  above  stipulated  terms,  shall 

meet  with  due  honor  upon  presentation  at  the  office  of  

if  drawn  and  negotiated. 
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Form  2. — Irrevocable  Credit. 

(Form  Proposed  by  Commercial  Credit  Conference.) 

Credit  No.  B 

,   ,  19., 

(city) 


Dear  Sirs: 
We  hereby  open   our   irrevocable   credit   in  your   favor   for   account    of 

for  a  sum  or  sums  not  exceeding  a  total  of 


available  by  your  draft  on 

at    

to  be  accompanied  by 


evidencing  shipment  of: 


insurance  to  be  effected  by   

All  drafts  so  drawn  must  be  marked: 

"Drawn  under Bank 

(issuing  bank) 

Credit  No.  B ,  19 . . " 

(date) 
(To  be  used  when  not  all  the  documents  are  to  accompany  draft.) 

There  must  be  forwarded  by  early  mail  to Bank, 

at   ,  the  following  documents :    

All  remaining  documents  must  accompany 

the  draft. 

The  amount  of  any  draft  drawn  under  this  credit  must,  concurrently 
with  negotiation,  be  endorsed  on  the  reverse  hereof;  and  the  presentment 
of  any  such  draft  shall  be  a  warranty  by  the  negotiating  bank  that  such 
endorsement  has  been  made  and  that  documents  have  been  forwarded  as 
herein  required. 

This  credit  must  accompany  any  draft  which  exhausts  the  credit  and 
must  be  surrendered  concurrently  with  the  payment  of  such  draft. 

Each  of  the  provisions  on  the  back  hereof  except  so  far  as  otherwise 
expressly  stated  is  incorporated  as  a  part  of  this  credit. 

We  hereby  agree  with  the  drawers,  endorsers  and  bona-fide  holders  of 
drafts  drawn  under  and  in  compliance  with  the  terms  of  this  credit  that 
the  same  shall  be  duly  honored  on  due  presentation,  and  delivery  of  docu- 
ments as  specified  at  if  negotiated 

on  or  before ,  19 . .  . 

Very  truly  yours. 
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FOKIC  3. — ^DOCUMENTABY  SteBLIXG  CoililEBCIAI.  LETTER  OF  CbEDIT. 

THE  X  BANK 

New  York,  

Commercial  Letter  of  Credit  No 


Gentlemen : 

We  hereby  authorize  you  to   value  on  the  Y   Bank  of   London 

for  account  of   

up  to  an  aggregate  amount  of  sterling 

available  by  your  drafts  at   

against  shipment  of 


Insurance 


Drafts  under  this  Commercial  Letter  of  Credit  must  be  accompanied  by 
Invoice  and  by  full  set  of  Bills  of  Lading  filled  up  to  the  X  Bank, 
New  York. 

One  Bill  of  Lading  and  Consular  Invoice  must  be  sent  direct  to  us  by  the 
Bank  or  Banker  negotiating  a  draft  under  this  Commercial  Letter  of 
Credit,  and  a  Certificate  to  that  eflFect  by  such  Bank  or  Banker  must  be 
attached  to  the  remaining  dociunents. 

Drafts  under  this   Commercial   Letter  of  Credit  must  be  drawn   prior 

to and  must  state  "Drawn  against  X  Bank, 

New  York,  Commercial  L/C  No " 

The  amount  of  each  draft  drawn  under  this  Commercial  Letter  of  Credit, 
together  with  the  date  of  negotiation  must  be  endorsed  hereon  and  the 
Letter  of  Credit  must  accompany  the  final  draft. 

And  we  hereby  agree  with  the  drawers,  endorsers  and  bona-fide  holders 
of  drafts  drawn  under  and  in  compliance  with  the  terms  of  this  Commer- 
cial Letter  of  Credit  that  the  same  shall  be  duly  honored  upon  presenta- 
tion in  London. 

Faithfully  yours. 

The  X  Bank, 
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FoEJi  4. — Application  fob  Commercial  Letter  of  Credit. 

(Form  Proposed  by  Commercial  Credit  Conference.) 

Date    

(opening    bank) 

(addross) 
Dear  Sirs: 

I     ,       ,  ,  ,  ,  .    ,      cable        irrevocable  let- 

WTp  hereby  request  vou  to  open  and  transmit  bv rr-an r; t—- 

yy^  J       ^         '  i  -    mail  authority 

upon  the  following  terms  and  conditions: 

to  pay 

in  favor  of   

(beneficiary) 

for  a  siun  or  sums  not  exceeding  a  total  of 

(amount  in  words) 

available  by  drafts  on   (if  on  applicant,  without  recourse) 

at    

(tenor  of  drafts) 
if  accompanied  by  the  following  documents: 

Full  set  of  negotiable  ocean  bills  of  lading  made  out  to  the 

order  of    Bank. 

(opening    banlij 
Cross  out       Commercial  invoice 
documents       Consular  invoice 

not  Marine  insurance  policy  or  certificate 

required.        War  risk  insurance  policy  or  certificate 

Certificate  of    

Certificate  of   


evidencing  sliipment  from 

of   ^.   ,,       invoice  cost  of  .  . 

(name  of  vessel) 


% 

to of    .   ,,       invoice  cost  of 

lull 

C.I.F. 

F.A.S.  

(property)  (place) 

F.O.B.    (vessel) 
^Var  risk  .  ,  me 

-r-, — : insurance  to  be  effect  by  under  blanket  i)olu*v  No 

•Marine  ''us  ^        • 

issued   by    

(name  of  insurance  company) 
This  credit  is   (not)   to  be  confirmed  by  a  correspondent  bank. 
Drafts   must   be    drawn    and    presented,    or    negotiated,    not    later    than 


(expiration  date) 

TT-     hereby  agree   to   sign,   and  deliver  to  you,   an   agreement   for   such 

credit,  in  the  form  now  used  by  you,  the  provisions  of  which  arc  agreed 

to  as  defining  your  rights  and — ^obligations.    Each  of  the  provisions  on 

tlie  back  hereof,  except  so  far  as  otherwise  expressly  stated,  is  to  be  incor- 
porated as  part  of  the  credit. 

Yours  verv  truly 
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Fobm:  5. — Commercial  Letter  op  Credit  Agreemext. 

(Form  Proposed  by  Commercial  Credit  Conference.) 

Dear  Sirs: 

In   consideration    of   your    opening,    at    our    request,    your    Commercial 

Letter  of  Credit  Xo ,    (herein   called  "the   Credit")    the   terms   of 

which  appear  on  the  reverse  side  hereof,  and  are  liereby  approved  by  us, 
we  hereby  agree  as  follows: 

1.  As  to  drafts  or  acceptances  under  or  purporting  to  be  under  the 
Credit,  which  are  payable  in  L'nited  States  currency,  we  agree:  (a)  in 
the  case  of  each  sight  draft,  to  reimburse  you  at  your  (Xew  York)  office, 
on  demand,  in  United  States  gold  coin,  the  amount  paid  on  such  draft; 
or  if  so  demanded  by  you  to  pay  you  at  vour  office  in  advance  in  such  coin 
the  amount  required  to  pay  such  draft;  and  (b)  in  the  case  of  each  accept- 
ance, to  pay  to  you,  at  your  (Xew  York)  office,  in  United  States  gold  coin, 
the  amount  thereof,  on  demand  but  not  later  than  one  day  prior  to 
maturity,  or,  in  case  the  acceptance  is  not  payable  at  your  (Xew  York) 
office,  then  on  demand,  but  in  any  event  in  time  to  reach  tlie  place  of  pay- 
ment in  the  course  of  the  mails  not  later  than  one  business  day  prior  to 
maturity. 

2.  As  to  drafts  or  acceptances  under  or  purporting  to  be  under  the 
Credit,  which  are  payable  in  currency  other  than  United  States  currency, 
we  agree:  (a)  in  the  case  of  each  sight  draft,  to  reimburse  you,  at  your 
(Xew  York)  office,  on  demand,  the  equivalent  of  the  amount  paid,  in 
United  States  gold  coin  at  the  rate  of  exchange  then  current  in  (Xew 
York)  for  cable  transfers  to  the  place  of  payment  in  the  currency  in  which 
such  draft  is  drawn;  and  (b)  in  the  case  of  each  acceptance,  to  furnish 
you,  at  your  (Xew  York)  office,  on  demand,  but  in  any  event  in  time  to 
reach  the  place  of  payment  in  the  course  of  the  mails  not  later  than  one 
business  day  prior  to  maturity,  with  first  class  bankers'  demand  bills  of 
exchange  to  be  approved  by  you  for  the  amount  of  acceptance,  payable  in 
the  currency  of  the  acceptance  and  bearing  our  endorsement,  or,  if  you  so 
request,  to  pay  to  you,  at  your  (Xew  York)  office,  on  demand,  the  equiva- 
lent of  the  acceptance  in  United  States  gold  coin  at  the  rate  of  exchange 
then  current  in  (Xew  York)  for  cable  transfers  to  the  place  of  payment 
in  the  currency  in  which  the  acceptance  is  payable. 

3.  We  also  agree  to  pay  to  you,  on  demand,  a  commission  at  the  rate 

of    per  cent,    (  % )    on  such  part  of  the  Credit  as  may  be 

used,  and,  in  any  event,  a  minimiun  commission  of   per  cent,  of 

the  amount  of  the  Credit,  and  all  charges  and  expenses  paid  or  incurred  by 
you  in  connection  therewith,  and  interest  where  chargeable. 

4.  We  hereby  recognize  and  admit  your  ownership  in  and  unqualified 
right  to  the  possession  and  disposal  of  all  property  shipped  under  or  pur- 
suant to  or  in  connection  with  the  Credit  or  in  any  way  relative  thereto 
or  to  the  drafts  drawn  thereunder,  whether  or  not  released  to  us  on  trust 
or  bailee  receipt,   and  also  in  and  to  all   shipping  documents,  warehouse 
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receipts,  policies  or  certificates  of  insurance  and  other  documents  accom- 
panying or  relative  to  drafts  drawn  under  the  Credit,  and  in  and  to  the 
proceeds  of  each  and  all  of  the  foregoing,  until  such  time  as  all  the  obliga- 
tions and  liabilities  of  us  or  any  of  us  to  you  at  any  time  existing  under  or 
with  reference  to  the  Credit  or  this  agreement  or  any  other  credit  or  any 
other  obligation  or  liability  to  you  have  been  fully  paid  and  discharged,  all 
as  security  for  such  obligations  and  liabilities;  and  that  all  or  any  of 
such  property  and  documents,  and  the  proceeds  of  any  thereof,  coming 
into  the  possession  of  you  or  any  of  your  correspondents,  may  be  held 
and  disposed  of  by  you  as  hereinafter  provided;  and  the  receipt  by  you, 
or  any  of  your  correspondents,  at  any  time  of  other  security,  of  whatso- 
ever nature,  including  cash,  shall  not  be  deemed  a  waiver  of  any  of  your 
rights  or  powers  herein  recognized. 

5.  Except  in  so  far  as  instructions  have  been  heretofore  given  by  us  in 
writing  expressly  to  the  contrary,  we  agree  that  you  and  any  of  your  corre- 
spondents may  receive  and  accept  as  "bills  of  lading"  under  the  Credit,  any 
documents  issued  or  purporting  to  be  issued  by  or  on  behalf  of  any  car- 
rier which  acknowledge  receipt  of  property  -for  transportation,  whatever 
the  specific  provisions  of  such  documents,  and  that  the  date  of  each  such 
document  shall  be  deemed  the  date  of  shipment  of  the  property  mentioned 
therein ;  and  that  you  may  receive  and  accept  as  documents  of  insurance 
either  insurance  policies  or  insurance  certificates. 

6.  Except  in  so  far  as  instructions  have  been  heretofore  given  by  us  in 
writing  expressly  to  the  contrary,  we  agree  tliat  part  shipments  may  be 
made  under  the  Credit  and  you  may  honor  the  relative  drafts;  and  that  if 
the  Credit  specifies  shipments  in  instalments  within  stated  periods,  and  the 
shipper  fails  to  ship  in  any  designated  period,  shipments  of  subsequent 
instalments  may  nevertheless  be  made  in  their  respective  designated  periods 
and  you  may  honor  tlie  relative  drafts. 

7.  We  agree  that  in  the  event  of  any  extension  of  the  maturity  or  time 
for  presentation  of  drafts,  acceptances  or  documents,  or  any  other  modi- 
fication of  the  terms  of  the  Credit,  at  the  request  of  any  of  us,  with  or 
without  notification  to  the  others,  or  in  the  event  of  any  increase  in  the 
amount  of  the  Credit  at  our  request,  this  agreement  shall  be  binding 
upon  us  with  regard  to  the  Credit  so  increased  or  otherwise  modified,  to 
drafts,  documents  and  property  covered  thereby,  and  to  any  action  taken 
by  you  or  any  of  your  correspondents  in  accordance  with  such  extension, 
increase,  or  otlier  modification. 

8.  The  users  of  the  Credit  shall  be  deemed  our  agents  and  we  assume 
all  risks  of  their  acts  or  omissions.  Neither  you  nor  your  correspondents 
shall  be  responsible:  for  the  existence,  character,  qiiality,  quantity,  condi- 
tion, packing,  value,  or  delivery  of  the  property  purporting  to  be  repre- 
sented by  documents;  for  any  diff'erence  in  character,  quality,  quantity, 
condition,  or  value  of  the  property  from  that  expressed  in  documents;  for 
the  validity,  sufficiency,  or  genuineness  of  documents,  even  if  such  docu- 
ments should  in  fact  prove  to  be  in  any  or  all  respects  invalid,  insufficient, 
fraudulent  or  forged;  for  the  time,  place,  manner,  or  order  in  which  ship- 
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ment  is  made;  for  partial  or  incomplete  shipment,  or  failure  or  omission 
to  ship  any  or  all  of  the  property  referred  to  in  the  Credit;  for  the  char- 
acter, adequacy,  validity,  or  genuineness  of  any  insurance;  for  the  solvency 
or  responsibility  of  any  insurer,  or  for  any  other  risk  connected  with  in- 
surance; for  any  deviation  from  instructions,  delay,  default  or  fraud  by 
the  shipper  or  anyone  else  in  connection  with  the  property  or  the  shipping 
thereof;  for  the  solvency,  responsibility  or  relationship  to  the  property  of 
any  party  issuing  any  documents  in  connection  with  the  property;  for 
delay  in  arrival  or  failure  to  arrive  of  either  the  property  or  any  of  the 
dociunents  relating  thereto;  for  delay  in  giving  or  failure  to  give  notice 
of  arrival  or  any  other  notice;  for  any  breach  of  contract  between  the 
shippers  or  venders  and  ourselves  or  any  of  us;  for  failure  of  any  draft 
to  bear  any  reference  or  adequate  reference  to  the  Credit,  or  failure  of 
documents  to  accompany  any  draft  at  negotiation,  or  failure  of  any  person 
to  note  the  amount  of  any  draft  on  the  reverse  of  the  Credit  or  to  surrender 
or  take  up  the  Credit  or  to  send  forward  documents  apart  from  drafts  as 
required  by  the  terms  of  the  Credit;  each  of  which  provisions  if  contained 
in  the  Credit  itself  it  is  agreed  may  be  waived  by  you  or  for  errors,  omis- 
sions, interruptions  or  delays  in  transmission  or  delivery  of  any  messages, 
by  mail,  cable,  telegraph,  wireless  or  otherwise,  whether  or  not  they  be 
in  cipher;  nor  shall  you  be  responsible  for  any  error,  neglect,  or  default 
of  any  of  your  correspondents;  and  none  of  the  above  shall  affect,  impair, 
or  prevent  the  vesting  of  any  of  your  rights  or  powers  hereunder.  In 
furtherance  and  extension  and  not  in  limitation  of  the  specific  provisions 
hereinbefore  set  forth,  we  agree  that  any  action  taken  by  you  or  by  any 
iorrespondent  of  yjsurs  under  or  in  connection  with  the  Credit  or  the 
relative  drafts,  documents  or  property,  if  taken  in  good  faith,  shall  be 
binding  on  us  and  shall  not  put  you  or  your  correspondent  under  any 
resulting  liability  to  us;  and  we  make  like  agreement  as  to  any  inaction 
or  omission,  unless  in  breach  of  good  faith. 

9.  \Ye  agree  to  procure  promptly  any  necessary  import  and  export  or 
other  licenses  for  the  import  or  export  or  shipping  of  the  property  and 
to  comply  with  all  foreign  and  domestic  governmental  regulations  in  re- 
gard to  the  shipment  of  the  property  or  the  financing  thereof,  and  to 
furnish  such  certificates  in  that  respect  as  you  may  at  any  time  require, 
and  to  keep  the  property  adequately  covered  by  insurance  satisfactory  to 
you,  in  companies  satisfactory  to  you,  and  to  assign  the  policies  or  certifi- 
cates of  insurance  to  you,  or  to  make  the  loss  or  adjustment,  if  any,  pay- 
able to  you,  at  your  option;  and  to  furnish  you  if  demanded  with  evidence 
of  acceptance  by  the  insurers  of  such  assignment. 

10.  Each  of  us  agrees  at  any  time  and  from  time  to  time,  on  demand, 
to  deliver,  convey,  transfer,  or  assign  to  you,  as  security  for  any  and  all 
of  his  and/or  our  obligations  and  liabilities  hereunder,  and  also  for  any 
and  all  other  obligations  and  liabilities,  absolute  or  contingent,  due  or  to 
become  due,  which  are  now  or  may  at  any  time  hereafter  be  owing  by  him 
or  us  to  you,  additional  security  of  a  value  and  character  satisfactory  to 
you,  or  to  make  such  cash  payment  as  you  may  require.    Each  of  us  agrees 
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that  all  property  belonging  to  him,  or  us,  or  in  which  he  or  we  may  have 
an  interest,  of  every  name  and  nature  whatsoever,  now  or  at  any  time 
liereafter  delivered,  conveyed,  transferred,  assigned,  or  paid  to  you,  or 
coming  into  your  possession  or  into  the  possession  of  anyone  for  you  in 
any  majiner  whatsoever,  whether  expressly  as  security  for  any  of  the 
obligations  or  liabilities  by  him  or  us  to  you,  or  for  safekeeping  or  other- 
wise, iucluding  any  items  received  for  collection  or  transmission  and  tlie 
proceeds  tliereof,  whether  or  not  such  property  is  in  whole  or  in  part 
released  to  us  on  trust  or  bailee  receipt,  are  hereby  made  security  for  each 
and  all  such  obligations  and  liabilities.  Each  of  us  agrees  that  upon  his 
or  our  failure  at  all  times  to  keep  a  margin  of  security  with  you  satis- 
factory to  you,  or  upon  the  making  by  him  or  us  of  any  assignment  for 
the  benefit  of  creditors,  or  upon  the  filing  of  any  voluntary  or  involuntary 
petition  in  bankruptcy  by  or  against  him  or  us,  or  upon  any  application 
for  the  appointment  of  a  receiver  of  any  of  his  or  our  property,  or  upon  any 
act  of  bankruptcy  or  state  of  insolvency  of  him  or  us,  all  of  such  obliga- 
tions and  liabilities  shall  become  and  be  immediately  due  and  payable  with- 
out demand  or  notice,  notwithstanding  any  credit  or  time  allowed  to  him  or 
us,  or  any  instrument  evidencing  any  such  obligations  or  liabilities  or 
otherwise ;  and  each  of  us,  as  to  property  in  which  he  may  have  any  interest, 
and  all  of  us,  as  to  property  in  which  we  may  have  any  interest,  expressly 
authorize  you  in  any  such  event,  or  upon  his  or  our  failure  to  pay  any 
of  such  obligations  or  liabilities  when  it  or  they  shall  become  or  be  made 
due,  to  sell  immediately,  without  demand  for  payment,  without  advertise- 
ment and  without  notice  to  us,  or  any  of  us,  all  of  which  are  hereby 
expressly  waived,  any  and  all  such  property,  arrived  or  to  arrive,  at  pri- 
vate sale  or  at  public  auction  or  at  brokers'  board  or  otherwise,  at 
your  option,  in  such  parcel  or  parcels  and  at  such  time  or  times  and  at 
such  place  or  places  and  for  such  price  or  prices  and  upon  such  terms 
and  conditions  as  you  may  deem  proper,  and  to  apply  the  net  proceeds 
of  such  sale  or  sales,  together  with  any  balance  of  deposits  and  any  sums 
credit  by  or  due  from  you  to  him  or  us  in  general  account  or  otherwise, 
to  the  payment  of  any  and  all  of  his  and/or  our  obligations  or  liabilities 
to  you  however  arising.  If  any  such  sale  be  at  brokers'  board  or  at  public 
auction  you  may  yourself  be  a  purchaser  at  such  sale,  free  from  any  right 
of  redemption,  which  we  and  each  of  us  hereby  expressly  waive  and  re- 
lease. 

11.  You  shall  not  be  deemed  to  have  Avaived  any  of  your  rights  here- 
luider,  unless  you  or  your  authorized  agent  shall  have  signed  such  waiver 
in  writing.  Xo  such  waiver,  unless  expressly  as  stated  therein,  shall  be 
effective  as  to  any  transaction  which  occurs  subsequent  to  the  date  of  such 
waiver,  nor  as  to  any  continuance  of  a  breach  after  such  waiver. 

12.  The  word  "property"  as  used  in  this  agreement  includes  goods, 
merchandise,  securities,  funds,  choses  in  action,  and  any  and  all  other 
forms  of  property,  whether  real,  personal  or  mixed  and  any  right  or 
interest  therein. 

13.  If    this   agreement   is   signed    by   one    individual,    the   terms    "we," 
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"our,"  "us,"  shall  be  read  throughout  as  "I,"  "my,"  "me,"  as  the  case 
may  be.  If  this  agi-eement  is  signed  by  two  or  more  parties,  it  shall  be 
the  joint  and  several  agreement  of  such  parties. 

Yours  very  truly. 


Form  6. — Resolution  Avthobizixg  Appointment  of  Agent. 

RESOLUTIOX    Al'THORIZIXG    APP0INT:MEXT    OF    X    BAXK.    XEW 
YORK,   AGEXT   TO   ESTABLISH   COMMERCIAL    CREDIT 

WHEREAS,  it  is  desirable  to  make  satisfactory  arrangements  for  the 
establishment  of  commercial  credits  applied  for  by  our  customers,  now 
therefore, 

RESOLVED : 

That  the  following  officers,  namely :    

(specify,  president,  vice-president,  etc.) 

are,  and  each  of  them  is,  hereby  authorized  to  execute  in  behalf  of  this 
corporation  instruments  appointing  the  X  Bank,  Xew  York,  agent  of  this 
corporation  to  establish  the  particular  credits  specified  in  said  instruments, 
empowering  said  agent  to  accept  and  pay,  either  directly  or  through  its 
correspondents,  drafts  drawn  against  said  credits  and  to  surrender,  on 
trust  receipts  or  otherwise,  any  goods  shipped  thereunder  or  the  docu- 
ments representing  said  goods,  and  incorporating  such  provisions  for  the 
securing,  indemnifying  and  reimbursing  of  said  agent  as  may  be  deemed 
appropriate  in  the  discretion  of  the  officer  or  officers  executing  said  in- 
struments. 

That  the  foregoing  shall  continue  in  force  until  express  notice  of  revoca- 
tion shall  have  been  duly  given  in  writing  to  the  X  Bank,  Xew  York. 

The  undersigned   ,  does 

hereby  certify  that  the  foregoing  is  a  true  extract  from  the  minutes  of  a 

meeting  of  the  Board  of  Directors  of 

duly  called  and  held  at  

the day  of  ,  192 .  . ,  a  quorum  being  present. 

IX  WITXESS  WHEREOF,  I  have  hereunto  set  my  hand  and  affixed  the 

official  seal  of  said  corporation  this dav  of   , 

192... 

' "  As 

(seal) 
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FoEM  7. — Appointment  of  Bank  Agent, 

APPOINTMENT  OF  X  BANK,  NEW  YORK,  AGENT  TO  ESTABLISH 
COMMERCIAL  CREDIT 

TO  X  BANK,  NEW  YORK: 

The  undersigned    

(name  of  bank  or  trust  company) 
hereby  appoints  you  its  agent  to  establisli  in  your  own   name  the  credit 

applied  for  by  in  the  attached  form, 

dated ,  192.  .,  and- authorizes  you  and  your  correspond- 
ents to  accept  and  pay  drafts  drawn  against  said  credit  if  accompanied 
by  the  documents  specified  in  said  application  to  an  amount  not  exceeding 

(specify  amount  in  words  and  figures) 
and  the  undersigned  agrees  to  reimburse  you  on  demand  at  New  York 
City,  (and,  if  foreign  currency  is  specified  alx)ve,  in  equivalent  United 
States  money,  at  the  rate  of  exchange  current  when  reimbursement  is 
made)  any  amounts  paid  under  said  credit,  and  any  and  all  expenses  of 
every  kind  incurred  by  you  in  connection  with  the  transaction ;  and  also  to 
pay  you  your  usual  charges  and  commissions  and,  if  requested,  interest 
on  all  sums  due. 

In  consideration  of  your  establishing  the  aforesaid  credit,  the  under- 
signed hereby  assigns  to  you  as  security  all  its  rights  under  said  attached 
application  and  agrees  to  deliver  to  you  upon  demand  such  additional 
security  as  you  may  request,  and  also  hereby  gives  you  a  lien  on  all  its 
property,  including  deposit  balances,  now  or  hereafter  in  your  possession 
for  the  amount  of  any  liability  of  the  undersigned  to  you  hereunder  or 
otherwise;  and  agrees  that,  should  it  suspend  payment  for  any  reason,  all 
its  obligations  and  liabilities  to  you  shall  immediately,  without  notice, 
become   due    and    payable    at    your    option,    then    or    thereafter    exercised. 

You  are  authorized  to  surrender  on  trust  receipt  to 

or  on  their  order  from  time  to  time  any  goods  shipped  under  this  credit, 
or  the  documents  representing  the  same. 

All  rights  hereunder  shall  be  determined  in  accordance  with  the  laws  of 
the  State  of  New  York. 


Dated  at   ,  192... 

(name  of  bank  or  trust  company) 


By 

As 


(official  title) 
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FoBM  8. — Ibbevocable  Straight  Cbeoit. 

(Form  Proposed  by  Commercial  Credit  Conference — Interbank  Form  C.) 

Credit  No.  C 

, ,  19... 

(correspondent   bank.i 

(cHy) 
Dear  Sirs: 

We  request  you  to  advise   

(name) 

(address)  (city)  (state) 

that  we   have   opened  our   irrevocable   credit   in    their   favor   for   account 

of    

for  a  sum  or  sums  not  exceeding  a  total  of 

(figures) 


(words) 
available  by  their  drafts  on  you 

at    

to  be  accompanied  by 


evidencing  shipment  of: 


insurance  to  be  effected  by 

We  engagii  v.  itii  the  beneficiary  that  all  drafts  drawn  under  and  in  com- 
pliance with  the  terms  of  this  ad\'ice  will  be  duly  honored   on  delivery 

of  documents  as  specified  at   if  presented  at  your 

office  on  or  before  ,  19 . .  . 

For  your  reimbursement  you  may: 

(Put  cross   in                     Debit  our  account  with  you 
square     opposite 
method  desired.)  Draw  on  us  at   


This  credit   is  to  be  advised  to  the  beneficiary  by  you  on   Commercial 
Credit  Conference  Form  C. 

Yours  very  truly. 
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Form  9. — Coxfibmed  Iebevocable  Negotiation  Cbedit. 

(Form  Proposed  by  Commercial  Credit  Conference — Interbank  Form  D. ) 

Credit  No.  D-b 

,    19... 

(city) 


(correspondent   bank) 


Dear  Sirs: 

We  request  you  to  advise. 


(address)  (city)  (state) 

that  we  liave  opened  our  irrevocable  credit  in  their  favor  for  account  of: 

for  a  sum  or  sums  not  exceeding  a  total  of ( figures ) 

(words) 

available  by  their  drafts  on 

(if  on  accredited  buyer,  without  recourse) 
at to  be  accompanied  by 


evidencing  shipment  of: 


insurance  to  be  effected  by 

(To  be  used  when  not  all  the  documents  are  to  accompany  draft.) 

There  must  be  forwarded  by  early  mail  by  the  negotiating  bank  to 
at. . the  following  docu- 
ments,    All  remaining  documents  must  accom- 
pany the  draft. 

We  engage  with  the  drawers,  endorsers  and  bona  fide  holders  of  drafts 
drawn  under  and  in  compliance  with  the  terms  of  the  credit  that  the  same 
shall  be  duly  lionored  on  due  presentation  and  delivery  of  documents  as 

specified,  if  negotiated  or  presented  at on  or  before 

19 ...  ;    we  authorize  you  to  confirm  the   credit 

and  tliereby  to  undertake  that  drafts  drawn  and  presented  as  above  speci- 
fied shall  be  duly  honored. 

If  the  terms  of  the  credit  authorize  the  beneficiary  to  draw  on  you,  for 
your  reimbiirsement  you  may 

(Put     cross      in      square         Debit  our  account  with  you. 
opposite  method  desired)  Draw  on  us  at 


This  credit   is   to  be   advised  to   the  beneficiary  by  you  on   Commercial 
Credit  Conference  Form  D-b. 

Yours  very  truly, 
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Form  10. — Authority  to  Pay. 

(Form  Proposed  by  Commercial  Credit  Conference — Interbank  Form  A.) 

Authority  No.  A 

19... 

(correspondent  bank; 

icity) 
Dear  Sirs: 

We  request  you  to  advise  

(name) 

(address)                                           (city)                                           (state; 
that  we  have  authorized  you  to  honor  their  draft  for  account  of 


for  a  sum  or  sums  not  exceeding  a  total  of 

(flguresj 

(words; 

on      

at    

to  be  accompanied  by    


evidencing  shipment  uf ; 


insurance  to  be  effected  by 

This  authority  is  valid  for  drafts  so  drawn,  with  dociunents  as  specified, 

presented  at  your  oflBce ,  not  later  than   , 

19...,  unless  it  is  previously  revoked  or  modified  by  receipt  by  you  of 
notice  from  us  to  that  effect. 

For  your  reimbursement  you  may: 

(Put  cross  in                    Debit  our  account  with  you. 
square     opposite 
method  desired. )  Draw  on  us  at    


This  authority  is  to  be  advised  to  the  beneficiary  by  you  on  Commercial 
Credit  Conference  Form  A. 

Yours  very  truly. 
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Form  11. — Cobbespondent's  Ibbevocable  Stbaight  Cbedit. 
(Form  Proposed  by  Commercial  Credit  Conference — Form  C.) 

Advice  No.  C 


,  ,  19. 

(city) 


Dear  Sirs: 

We  are  instructed  by   Bank 

(corresponding  banls) 
to  advise  you  that  they  have  opened  their  irrevocable  credit  in  your  favor 

for  account  of   

for  a  sum  or  sums  not  exceeding  a  total  of 

(figures) 

(words) 

available  by  your  drafts  on   

at    

to  be  accompanied  by 


evidencing  shipment  of: 


insurance  to  be  effected  by  

All  drafts  so  drawn  must  be  marked: 

"Drawn  as  per    Bank's 

(advising  banli) 

Advice  No.  C Dated  ,19..." 

Each  of  the  provisions  on  the  back  hereof,  except  so  far  as  otherwise 
expressly  stated,  are  incorporated  as  a  part  of  this  advice. 

Bank  engages  with  you  that  all  drafts  drawn 

(correspondent  bank) 
under  and  in  compliance  with  the  terms  of  this  advice  will  be  duly  honored 
on  delivery  of  documents  as  specified  if  presented  at  this  office  on  or  before 

,  19 

This  letter  is  solely  an  advice  of  credit  opened  by  

(correspondent  bank) 
Bank  and  conveys  no  engagement  by  us. 

Very  truly  yours, 
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FOBM    12. — COXFIBMED  IrbEVOCABLE  NEGOTIATION   CBEDIT. 

(Form  Proposed  by  Commercial  Credit  Conference — Form  D.) 

Credit  No.  D-b 


19. 

(city) 


Dear  Sirs: 

We  are  instructed  by -. .  Bank 

(correspondent   bank) 
to  advise  you  that  they  have  opened  their  irrevocable  credit  in  your  favor 
for  account  of 

for  a  sum  or  svaas  not  exceeding  a  total  of (figures) 

( words ) 

available  by  your  drafts  on 

at to  be  accompanied  by 


evidencing  shipment  of: 


insurance  to  be  eflFected  by 

All  drafts  drawn  under  the  credit  must  be  marked: 

''Drawn  under Bank's 

(advising  bank) 

Credit  No.  D-b ,  dated 19...." 

(To  be  used  when  not  all  the  documents  are  to  accompany  draft.) 

There   must   be   forwarded   by   early   mail    by   the   negotiating   l)ank    to 

Bank,   at the   following 

(address) 
documents :    All  remaining  docu- 
ments must  accompany  the  draft. 

The  presentment  of  each  draft,  if  negotiated,  shall  lie  a  warranty  by  the 
negotiating  bank  that  documents  have  been  forwarded  as  herein  required, 
and  that  the  amount  of  each  draft  has  been  endorsed  on  the  reverse  hereof; 
otherwise,  this  credit  and  all  relative  documents  must  accompany  the  draft. 

The  credit  must  accompany  any  draft  which  exhausts  the  credit  and 
must  be  surrendered  concurrently  with  the  payment  of  such  draft. 

Each  of  the  provisions  on  the  back  hereof,  except  so  far  as  otheniise 
expressly  stated,  is  incorporated  as  part  of  this  credit. 

Bank  engages  with  the  drawers,  endorsers  and  bona 

(correspondent  bank) 
fide  holders  of  drafts  dra^vn  under  and  in  compliance  wi*^h  t^e  terms  of 
this  advice  that  the  same  shall  be  duly  honored  on  due  presentation  and 

delivery  of  documents  as  specified,  if  negotiated,  or  presented  at 

on  or  before ,  19 ...  ; 

we  confirm  the  credit  and  thereby  undertake  that  drafts  drawn  and  pre- 
sented as  above  specified  shall  be  duly  honored. 

Yours  very  truly. 
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FoBM  13. — ^Advice  of  Authority  to  Pay. 
(Form  Proposed  by  Commercial  Credit  Conference — Form  A.) 

Advice  No.  A 


,  ,  19. 

(city) 


Dear  Sirs: 

We  advise  you  that   

(correspondent  bank) 

have  authorized  us  to  lionor  your  drafts  for  account  of 

(opening  firm) 

for  a  sura  or  sums  not  exceeding  a  total  of 

(figures) 

(words) 
on  us  at 


to  be  accompanied  by  .  . 
evidencing  shipment  of: 


insurance  to  be  eflfected  by   

All  drafts  so  drawn  must  be  marked: 

"Drawn  as  per    Bank's 

(advising  bank) 

Advice  No.  A Dated  ,  19 . . ." 

Drafts  so  drawn,  with  documents  as  specified,  must  be  presented  at  our 

••ffice not  later  than ,  19  ... . 

The  authority  given  to  us  is  subject   to   revocation   or  modification   at 
any  time  without  notice  to  you. 

Each  of  the  provisions  on  the  back  hereof,  except  so  far  as  otherwise 
expressly  stated,  are  incorporated  as  a  part  of  this  advice. 

This    advice    conveys    no    engagement    on    our    part    or    on    the    part   of 

Bank  and  is  simply  for  your  guidance  in  pre- 

( correspondent    bank) 
paring  and  presenting  drafts  and  documents. 

Yours  very  truly, 
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FoKM  14. — Trust  Receipt. 

New  York  City ,  19 . . . 

Received  from  the  X  Bank  of  New  York,  for  one  of  the  following  purposes,  as 
indicated  by  (x>. 

n  1-  For  Export  Shipment. 

n  2.  For  Warehousing. 

□  3.  To  Exchange  for  Domestic  Order  Bills  of  Lading^  (Railroad  or  Steam- 
ship). 

r~l  4.  For  immediate  delivery  to who 

have/has  purchased  the  same  for  :$ payable 

and  to  obtain  from  the  purchaser  the  proceeds  of  the  sal<'. 

n  5.  For 

the  goods  and  merchandise  specified  in  the  documents  described  below,  both  such 
documents  and  said  goods  and  merchandise  belonging  to  and  being  the  property 
of  the  said  Bank,  and  in  consideration  thereof  I/we  hereby  agree  to  hold  said 
goods  and  merchandise  in  tru.st  for  it  and  as  its  property  and  to  deliver  over 
to  the  said  Bank  or  its  assigns,  immediately  upon  the  receipt  thereof  by  me/us, 

and  in  any  event  not  later  than  (Date » any  one  of  the 

following  representing  the  goods  and  merchandise  described  below  according  to 
the  purpose  for  which  the  original  documents  are  withdrawn  : 

1.  Complete  Set  of  Order  Ocean  Bills  of  Lading. 

2.  Negotiable  Warehouse  Receipts  of  the  XYZ  Warehouse  Company  or  other 
warehouses  satisfactory  to  said  Trust  Company. 

3.  Domestic  Order  Bills  of  Lading.      (Railroad  or  Steamship.) 

4.  Proceeds  of  the  sale  of  such  goods  or  merchandise,  it  being  understood  that 
immediately  upon  receipt  by  me/us  of  such  proceeds  the  same  shall  be 
delivered  to  the  said  Bank  in  whatever  form  collected  and  whether  or  not 
my/our  obligation  to  it  shall  have  matured.  It  is  understood  that  such 
proceeds  are  to  be  applied  by  said  Bank  against  my /our  indebtedness  to 
said  Bank,  whether  due  or  to  become  due.  However,  if  such  proceeds  be  in 
notes,  bills  receivable  or  acceptances,  they  shall  not  be  so  applied  until 
paid,  but  held  until  maturity  by  said  Bank,  with  liberty  meanwhile  to  sell 
or  discount  and  so  apply  the  net  proceeds. 


The  delivery  herein  is  temporarily  made  to  me/us  for  convenience  only,  with- 
out novation,  or  without  giving  me/us  any  title  to  the  documents  or  the  goods 
and  merchandise  they  represent,  except  as  trustee  and  agent  for  the  said  Bank 
for  the  purposes  herein  indicated. 

Said  Bank  may  at  any  time  cancel  this  trust  and  take  possession  of  said 
goods  and  merchandise  or  any  of  said  documents  or  of  the  proceeds  of  the  same 
wherever  said  goods  and  merchandise  and  documents  or  the  proceeds  thereof 
may  then  be  found  or  located,  and  in  the  event  of  suspension,  proceedings  in 
bankruptcy  or  assignment  for  the  benefit  of  creditors  on  my/our  part  or  of  the 
non-fulfillment  of  any  obligation  or  of  the  non-payment  at  maturity  of  any 
indebtedness  on  my /our  part  to  said  Bank,  then  in  any  such  case,  all  obligations, 
acceptances,  indebtedness  and  liabilities  whatsoever  shall  forthwith  mature  and 
become  due  and  payable. 

The  said  goods  and  merchandise  shall  at  all  times  at  my /our  expense,  be  fullv 
insured  against  loss  by  fire  and  any  ether  risk  that  said  goods  and  merchandise 
may  be  subject  to.  The  insurance  policies  or  certificates  of  acceptable  companies 
in  proper  form  showing  loss,  if  any.  payable  to  the  X  Bank  of  New  York,  will 
be  deposited  with  it  on  demand. 

The  undersigned  in  further  assurance,  agree  that  insofar  as  the  undersigned 
may  make  entries  of  records  of  transactions  herein  set  forth  or  provided  for  in 
the  books  of  account  of  the  undersigned,  such  entries  shall  definitely  Indicate 
that  said  merchandise  and  documents  and  the  proceeds  thereof  are  the  property 
of  said  Bank. 

Receipt  of  a  copy  of  this  Trust  Receipt  is  herewith  acknowledged. 

GOODS    AXD    MERCHANDISE 

DESCRIPTION  OF  DOCCMENT      QUANTITY       (give  marks  aud  numbers)     value 

Signed 
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II.    Uniform  Commercial  Credit  Regulations  of  the 
Commercial  Credit  Conference 

A.  (1)  Railroad  export  and  forwarders'  bills  of  lading  will 
not  be  accepted. 

(2)  Ocean  bills  of  lading  permitting  transhipment  will  be 
accepted. 

B.  (1)  Bills  of  lading  shall  contain  no  words  qualifying  the 
acceptance  of  shipments  in  apparent  good  order  and  condition. 

(2)  " Received-f or-shipment "  or  "alongside"  bills  of  lading 
will  be  accepted  and  the  date  thereof  taken  to  be  the  date  of 
shipment;  in  this  case  insurance  shall  cover  the  shipment  from 
such  date  of  shipment  and  on  whatever  vessels  carried. 

(3)  When  the  '*on-board"  shipment  is  required,  the  date  of 
such  endorsement  will  be  taken  to  be  the  date  upon  which  ship- 
ment has  been  effected. 

(4)  Any  extension  of  the  date  of  shipment  shall  extend  for  an 
equal  length  of  time  the  date  for  presentation  or  negotiation,  and 
vice  versa. 

•  C.  The  term  "insurance"  shall  be  construed  as  including 
underwriters'  certificate  of  insurance. 

D.  A  shipment  for  any  part  of  the  specified  property  may  be 
drawn  against  if  the  pro  rata  value  can  be  verified. 

E.  If  shipment  in  installments  within  stated  periods  is  speci- 
fied, and  there  is  a  failure  to  ship  in  any  designated  period, 
shipments  of  subsequent  installments,  made  in  their  respective 
designated  periods,  may  be  drawn  against. 

F.  When  the  indicated  expiration  date  for  presentation  or 
negotiation  falls  upon  a  Sunday  or  legal  holiday,  the  expiration 
is  extended  to  the  next  succeeding  business  day. 

G.  Presentation  must  be  made  during  the  usual  banking  hours. 
H.    The   terms  "prompt   shipment,"   "shipment   as  soon  as 

possible,"  "immediate  shipment"  or  words  of  similar  import 
shall  be  interpreted  as  requiring  shipment  to  be  effected  within 
thirty  days,  and,  if  no  date  for  presentation  or  negotiation  is 
stated,  such  presentation  or  negotiation  must  be  made  within 
thirty  days  from  the  date  of  the  credit  or  advice. 

I.  Documents  representing  more  than  the  specified  quantity  of 
property  may  be  accepted  in  the  discretion  of  the  paying  or 
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negotiating  bank  without  thereby  binding  the  buyer  to  accept 
or  pay  for  such  excesses  but  payment  shall  be  limited  to  the  sum 
named  in  the  credit  or  ad\'ice. 

J.  The  terms  ''approximately,"  "about,"  or  words  of  similar 
import,  shall  be  construed  to  permit  a  variation  of  not  exceeding 
ten  per  centum  from  the  named  sum  or  quantity. 

K.    Drafts  drawn  without  recourse  w-ill  not  be  honored. 

L.  Definitions  of  Export  Quotations  will  be  those  adopted  by 
the  National  Foreign  Trade  Council,  Chamber  of  Commerce  of 
the  U.  S.  A.,  National  Association  of  Manufacturers,  American 
Manufacturers'  Export  Association,  Philadelphia  Commercial 
Museum,  American  Exporters  and  Importers  Association,  Cham- 
ber of  Commerce  of  the  State  of  New  York,  New  York  Produce 
Exchange  and  the  Merchants'  Association  of  New  York  at  a 
conference  held  in  India  House,  New  York,  on  Dec.  16,  1919. 

III.    The  Hague  Rules,  1921 
Article  I. — Definitions. 

a.  "Carrier"  includes  the  owner  or  the  charterer  who  enters 
into  a  contract  of  carriage  with  a  shipper. 

b.  "Contract  of  carriage"  means  a  bill  of  lading  or  any 
similar  document  of  title  in  so  far  as  such  document  relates 
to  the  carriage  of  goods  by  the  sea. 

c.  "Goods"  includes  goods,  wares,  merchandise,  and  articles 
of  every  kind  whatsoever  except  live  animals  and  cargo 
carried  on  deck. 

d.  ' '  Ship ' '  includes  any  vessel  used  for  the  carriage  of  goods 
by  sea. 

e.  "Carriage  of  goods"  covers  the  period  from  the  time  when 
the  goods  are  received  on  the  ship 's  tackle  to  the  time  when 
they  are  unloaded  from  the  ship 's  tackle. 

Article  II. — Risks 

Subject  to  the  provisions  of  Article  V,  under  every  contract 
of  carriage  of  goods  by  sea  the  carrier,  in  regard  to  the  handling, 
loading,  stowage,  carriage,  custody,  care,  and  unloading  of  such 
goods,  shall  be  subject  to  the  responsibilities  and  liabilities  and 
entitled  to  the  rights  and  immunities  hereinafter  set  forth. 
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Article  III. — iResponsibilities  and  Liabilities 

1.  Thy  carrier  shall  be  bound  before  and  at  the  beginning  of 
the  voyage  to  exercise  due  diligence  to 

a.  make  the  ship  seaworthy; 

b.  properly  man,  equip,  and  supply  the  ship ; 

c.  make  the  holds,  refrigerating  and  cool  chambers,  and  all 
other  parts  of  the  ship  in  which  goods  are  carried  fit  and 
safe  for  their  reception,  carriage,  and  preservation. 

2.  The  carrier  shall  be  bound  to  provide  for  the  proper  and 
careful  handling,  loading,  stowage,  carriage,  custody,  care,  and 
unloading  of  the  goods  carried. 

3.  After  receiving  the  goods  into  his  charge  the  carrier,  or  the 
master  or  agent  of  the  carrier,  shall,  on  the  demand  of  the 
shipper,  issue  a  bill  of  lading  showing,  amongst  other  things, 

a.  the  leading  marks  necessary  for  identification  of  the  goods 
as  the  same  are  furnished  in  writing  by  the  shipper  before 
the  loading  starts,  provided  such  marks  are  stamped  or 
otherwise  shown  clearly  upon  the  goods  if  uncovered,  or  on 
the  causes  or  coverings  in  which  such  goods  are  contained,  in 
such  a  manner  as  will  remain  legible  until  the  end  of  the 
voyage ; 

b.  the  number  of  packages  or  pieces,  or  the  quantity  or  weight, 
as  the  case  may  be,  as  furnished  in  writing  by  the  shipper 
before  the  loading  starts; 

c.  the  apparent  order  and  condition  of  the  goods. 
Provided  that  no  carrier,  master  or  agent  of  the  carrier,  shall 

be  bound  to  issue  a  bill  of  lading  showing  description,  marks, 
number,  quantity,  or  weight  which  he  has  reasonable  ground  for 
suspecting  do  not  accurately  represent  the  goods  actually  re- 
ceived. 

4.  Such  a  bill  of  lading  issued  in  respect  of  goods  other  than 
goods  carried  in  bulk  and  whole  cargoes  of  timber  shall  be  prima 
facie  evidence  of  the  receipt  by  the  carrier  of  the  goods  as  therein 
described  in  accordance  with  section  3  (a),  (b),  and  (c).  Upon 
any  claim  against  the  carrier  in  the  case  of  goods  carried  in  bulk 
or  whole  cargoes  of  timber,  the  claimant  shall  be  bound,  notwith- 
standing the  bill  of  lading,  to  prove  the  number,  quantity,  or 
weight  actually  delivered  to  the  carrier. 

5.  The  shipper  shall  be  deemed  to  have  guaranteed  to  the  car- 
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rier  the  accuracy  of  the  description,  marks,  number,  quantity, 
and  weight  as  furnished  by  him,  and  the  shipper  shall  indemnify 
the  carrier  against  ail  loss,  damages,  and  expenses  arising  or  re- 
sulting from  inaccuracies  in  such  particulars. 

6.  Unless  written  notice  of  a  claim  for  loss  or  damage  and  the 
general  nature  of  such  claim  be  given  in  writing  to  the  carrier 
or  his  agent  at  the  port  of  discharge  before  the  removal  of  the 
goods,  such  removal  shall  be  prima  facie  evidence  of  the  delivery 
by  the  carrier  of  the  goods  as  described  in  the  bill  of  lading,  and 
in  any  event  the  carrier  and  the  ship  shall  be  discharged  from 
aU  liability  in  respect  of  loss  or  damage  unless  suit  is  brought 
within  12  months  after  the  delivery  of  the  goods. 

7.  After  the  goods  are  loaded,  the  bill  of  lading  to  be  issued 
by  the  carrier,  master  or  agent  of  the  carrier  to  the  shipper  shall, 
if  the  shipper  so  demands,  be  a  "shipped"  bill  of  lading,  pro- 
vided that  no  "received  for  shipment"  bill  of  lading  or  other 
document  of  title  shall  have  been  previously  issued  in  respect  of 
the  goods. 

In  exchange  for.  and  upon  surrender  of,  a  "received  for  ship- 
ment" bill  of  lading,  the  shipper  shall  be  entitled,  when  the 
goods  have  been  loaded,  to  receive  a  "shipped"  bill  of  lading. 

A  "received  for  shipment"  bill  of  lading  which  has  subse- 
quently been  noted  by  the  carrier,  master,  or  agent  with  the  name 
or  names  of  the  ship  or  ships  upon  which  the  goods  have  been 
shipped  and  the  date  or  dates  of  shipment,  shall,  for  the  purpose 
of  these  rules,  be  deemed  to  constitute  a  "shipped"  bill  of 
lading. 

8.  Any  clause,  covenant,  or  agreement  in  a  contract  of  car- 
riage relieving  the  carrier  or  the  ship  from  liability  for  loss  or 
damage  to  or  in  connection  with  goods  arising  from  negligence, 
fault,  or  failure  in  the  duties  and  obligations  provided  in  this 
article  or  lessening  such  liability  otherwise  than  as  provided  in 
these  rules  shall  be  null  and  void  and  of  no  effect. 


Article  IV. — Rights  and  Immunities 

1.  Neither  the  carrier  nor  the  ship  shall  be  liable  for  loss  or 
damage  arising  or  resulting  from  unseaworthiness  unless  caused 
by  want  of  due  diligence  on  the  part  of  the  carrier  to  make  the 
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ship  seaworthy,  and  to  secure  that  the  ship  is  properly  manned, 
equipped,  and  supplied. 

2.  Neither  the  carrier  nor  the  ship  shall  be  responsible  for 
loss  or  damage  arising  or  resulting  from 

a.  act,  neglect,  or  default  of  the  master,  mariner,  pilot,  or  the 
servants  of  the  carrier  in  the  navigation  or  in  the  manage- 
ment of  the  ship ; 

b.  fire ; 

c.  perils,  dangers,  and  accidents  of  the  sea  or  other  navigable 
waters ; 

d.  act  of  God; 

e.  act  of  war; 

f.  act  of  public  enemies; 

g.  arrest  or  restraint  of  princes,  rulers,  or  people,  or  seizure 
under  legal  process ; 

h,    quarantine  restrictions; 

i.    act  or  omission  of  the  shipper  or  owner  of  the  goods,  his 

agent  or  representative ; 
j.    strikes  or  lockouts  or  stoppage  or  restraint  of  labor  from 

whatever  cause,  whether  partial  or  general ; 
k.   riots  and  civil  commotions ; 

1.    saving  or  attempting  to  save  life  or  property  at  sea; 
m.    inherent  defect,  quality,  or  vice  of  the  goods; 
n.    insufficiency  of  packing; 
o.    insufficiency  or  inadequacy  of  marks; 
p.    latent  defects  not  discoverable  by  due  diligence; 
q.    any  other  cause  arising  without  the  actual  fault  or  privity 

of  the  carrier,  or  without  the  fault  or  neglect  of  the  agents, 

servants,  or  employees  of  the  carrier. 

3.  Any  deviation  in  saving  or  attempting  to  save  life  or  prop- 
erty at  sea  or  any  deviation  authorized  by  the  contract  of  car- 
riage shall  not  be  deemed  to  be  an  infringement  or  breach  of 
these  rules  or  of  the  contract  of  carriage,  and  the  carrier  shall 
not  be  liable  for  any  loss  or  damage  resulting  therefrom. 

4.  Neither  the  carrier  nor  the  ship  shall  be  responsible  in  any 
event  for  loss  or  damage  to  or  in  connection  with  goods  in  an 
amount  beyond  £100  per  package  or  unit,  or  the  equivalent  of 
that  sum  in  other  currency,  unless  the  nature  and  value  of  such 
goods  have  been  declared  by  the  shipper  before  the  goods  are 
shipped  and  have  been  inserted  in  the  bill  of  lading. 
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By  agreement  between  the  carrier,  master  or  agent  of  the  car- 
rier, and  the  shipper  another  maximum  amount  than  mentioned 
in  this  paragraph  may  be  fixed,  provided  that  such  maximum 
shall  not  be  less  than  the  figures  above  named. 

The  declaration  by  the  shipper  as  to  the  nature  and  value  of 
any  goods  declared  shall  be  prima  facie  evidence,  but  shall  not 
be  binding  or  conclusive  on  the  carrier. 

5.  Neither  the  carrier  nor  the  ship  shall  be  responsible  in  any 
event  for  loss  or  damage  to  or  in  connection  with  goods  if  the 
nature  or  value  thereof  has  been  willfully  misstated  by  the 
shipper. 

6.  Goods  of  an  inflammable  or  explosive  nature  or  of  a  dan- 
gerous nature,  unless  the  nature  and  character  thereof  have  been 
declared  in  writing  by  the  shipper  to  the  carrier  before  shipment 
and  the  carrier,  master  or  agent  of  the  carrier  has  consented  to 
their  shipment,  may  at  any  time  before  delivery  be  destroyed  or 
rendered  innocuous  by  the  carrier  without  compensation  to  the 
shipper,  and  the  shipper  of  such  goods  shall  be  liable  for  all 
damages  and  expenses  directly  or  indirectly  arising  out  of  or 
resulting  from  such  shipment.  If  any  such  goods  shipped  with 
such  consent  shall  become  a  danger  to  the  ship  or  cargo  they  may 
in  like  manner  be  destroyed  or  rendered  innocuous  by  the  shipper. 

7.  A  carrier  shall  be  at  libertv^  to  surrender  in  whole  or  in  part 
all  or  any  of  his  rights  and  immunities  under  this  article,  pro- 
vided such  surrender  shall  be  embodied  in  the  bill  of  lading 
issued  to  the  shipper. 

Article  V. — Special  Conditions 

Notwithstanding  the  pro^asions  of  the  preceding  articles  a 
carrier  and  a  shipper  shall  in  regard  to  any  particular  goods  be 
at  liberty  to  enter  into  any  agreement  in  any  terms  as  to  the 
responsibility  and  liability  of  the  carrier  for  such  goods,  and  as 
to  the  rights  and  immunities  of  the  carrier  in  respect  of  such 
goods,  or  his  obligation  as  to  seaworthiness,  or  the  care  or  dili- 
gence of  his  servants  or  agents  in  regard  to  the  handling,  loading, 
stowing,  custody,  care,  and  unloading  of  the  goods  carried  by  sea, 
provided  that  in  this  case  no  bill  of  lading  shall  be  issued  and 
that  the  terms  agreed  shall  be  embodied  in  a  receipt  which  shall 
be  a  non-negotiable  document  and  shall  be  marked  as  such. 

Any  agreement  so  entered  into  shall  have  full  legal  effect. 
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Article  VI. — Limitations  on  the  Application  of  the  Rules 

Nothing"  herein  contained  shall  prevent  a  carrier  or  a  shipper 
from  entering  into  any  agreement,  stipulation,  condition,  reser- 
vation, or  exemption  as  to  the  responsibility  and  liability  of  the 
carrier  or  the  ship  for  the  loss  or  damage  to  or  in  connection  with 
the  custody  and  care  and  handling  of  goods  prior  to  the  loading 
on  and  subsequent  to  the  unloading  from  the  ship  on  which  the 
goods  are  carried  by  sea. 

Article  VII. — ^Limitation  of  Liability 

The  provisions  of  these  rules  shall  not  affect  the  rights  and 
obligations  of  the  carrier  under  the  convention  relating  to  the 
limitation  of  the  liability  of  owners  of  sea-going  vessels. 

IV.    Points  of  Variance  between  the  Hague  Rules 
and  the  Harter  Act  ^ 

A.  As  to  seaworthiness. — The  rules  (1)  require  the  carrier  to 
exercise  due  diligence  to  make  his  ship  in  every  way  seaworthy 
(Art.  Ill,  Sec.  1;  (2)  make  null  and  void  any  agreement  which 
reassures  the  carrier  from  liability  if  he  fails  in  the  performance 
of  this  duty  (Art.  Ill,  Sec.  8)  and  (3)  relieve  the  carrier  from 
responsibility  for  loss  or  damage  arising  from  errors  in  the  navi- 
gation or  the  management  of  the  ship  (Art.  IV,  Sec.  2). 

These  provisions  differ  from  those  of  the  Harter  act  only  in 
that  the  latter  provides  (Sec.  3)  that  "if  the  owner  .  .  .  shall 
exercise  due  diligence  to  make  the  said  vessel  in  all  respects  sea- 
worthy, ' '  he  shall  not  be  liable  for  damage  or  loss  resulting  from 
faults  or  errors  in  the  navigation  or  in  the  management  of  the 
vessel.  The  statement  of  the  carrier's  right  to  exemption  in  the 
conditional  form  of  the  Harter  act,  is  believed  to  be  less  satis- 
factory than  the  form  adopted  in  the  Rules. 

B.  Bulk  Cargoes. — The  rules  provide  that  a  bill  of  lading 
issued  for  bulk  cargoes  and  whole  cargoes  of  timber  shall  not  be 
prima  facie  evidence  against  the  carrier,  and  that,  when  a  claim 
is  made  for  shortage  in  the  delivery  of  such  cargoes,  the  claimant 
must  prove  the  quantity  actually  loaded. 

1  Article  by  Charles  S.  Haight  in  Journal  of  Commerce,  Feb.  2.3,  1922. 
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The  Harter  act  draws  no  distinction  between  bulk  and  other 
cargoes,  and  applies  to  everything  except  live  animals.  Here 
again,  it  is  believed  that  the  rules  are  an  improvement.  "When 
coal  is  loaded  under  the  chutes  or  grain  from  an  elevator,  the 
master  has  no  means  of  knowing  the  precise  weight  loaded,  and 
proof  of  that  weight  should,  in  fairness,  be  given,  if  subsequently 
required  to  substantiate  a  claim  for  shortage. 

C.  Special  Cargoes. — The  rules  allow  the  issuance  of  a  non- 
negotiable  document  for  the  carriage  of  special  kinds  of  cargo 
which  are  extra  hazardous,  or  which,  for  any  other  reason,  can- 
not appropriately  be  carried  under  the  restrictions  of  the  Rules 
(Art.  V). 

The  Harter  act  makes  no  provision  for  the  carriage  of  such 
cargo,  and  it  is  believed  that  this  omission  is  one  which  needs  to 
be  covered.  It  serves  no  good  purpose  to  have  our  law  in  such 
shape  that  damaged  cargo,  for  instance,  resulting  from  salvage 
operations  and  lying  on  an  exposed  beach,  cannot  be  accepted  by 
a  carrier  because  it  is  in  such  condition  that  it  cannot  be  handled 
as  ordinary  cargo. 

D.  The  Application  of  the  Rules. — The  rules  apply  only  from 
the  loading  of  the  cargo  to  its  discharge  (Art.  VI),  whereas  the 
Harter  act,  under  normal  conditions,  applies  to  cargo  before  the 
goods  are  loaded  and  may  apply  after  the  discharge. 

Since  The  Hague  Rules  are  intended  to  apply  throughout  the 
world,  it  was  considered  wise  to  restrict  them  to  the  actual  obli- 
gations of  transportation,  leaving  undisturbed  in  each  country 
the  law  governing  carriers'  obligations  before  the  goods  are 
loaded  and  after  they  are  discharged,  whatever  it  may  be.  The 
carriers  merely  insist  that  while  they  are  acting  as  warehouse- 
men, either  at  the  loading  or  at  the  discharging  port,  they  shall 
be  governed  by  the  same  laws  that  apply  to  other  warehousemen. 
They  ask  for  no  special  indulgence. 

E.  ''Number  of  Packages." — The  rules  require  the  carrier  to 
issue  a  bill  of  lading  stating,  among  other  things,  "the  number 
of  packages  or  pieces  or  the  quantity  or  weight  as  furnished  in 
writing  by  the  shipper  before  the  loading  starts"  (Art.  Ill, 
Sec.  3  (b). 

The  Harter  act  provides  that  the  bill  of  lading  must  state  the 
"number  of  packages  or  quantity,  stating  whether  it  be  carrier's 
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or  shipper's  weight."    This  does  not  specifically  permit  the  ac- 
ceptance of  the  shipper's  count  in  issuing  the  bill  of  lading. 


V.    American  Foreign  Trade  Definitions 

1.  When  the  price  quoted  applies  only  at  inland  shipping 
point  and  the  seller  merely  undertakes  to  load  the  goods  on  or 
in  cars  or  lighters  furnished  by  the  railroad  company  serving 
the  industry,  or  most  conveniently  located  to  the  industry,  with- 
out other  designation  as  to  routing,  the  proper  term  is: 

"f.o.b.  (named  point)  " 
Under  this  quotation: 

A.  Seller  must 

1.  place  goods  on  or  in  cars  or  lighters 

2.  secure  railroad  bill  of  lading 

3.  be  responsible  for  loss  and/or  damage  until  goods 
have  been  placed  in  or  on  cars  or  lighters  at  forward- 
ing point,  and  clean  bill  of  lading  has  been  furnished 
by  the  railroad  company 

B.  Buyer  must 

1.  be  responsible  for  loss  and/or  damage  incurred  there- 
after 

2.  pay  all  transportation  charges  including  taxes,  if  any 

3.  handle  all  subsequent  movement  of  the  goods. 

2.  When  the  seller  quotes  a  price  including  transportation 
charges  to  the  port  of  exportation  without  assuming  responsi- 
bility for  the  goods  after  obtaining  a  clean  bill  of  lading  at  point 
of  origin,  the  proper  term  is: 

**f.o.b.    (named  point)    Freight  Prepaid  to    (named  point  on 

the  seaboard)  " 
Under  this  quotation: 
A.  Seller  must 

1.  place  goods  on  or  in  cars  or  lighters 

2.  secure  railroad  bill  of  lading 

3.  pay  freight  to  named  port 

4.  be  responsible  for  loss  and/or  damage  until  goods 
have  been  placed  in  or  on  cars  or  lighters  at  forward- 
ing point,  and  clean  bill  of  lading  has  been  furnished 
by  the  railroad  company 
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B.  Buyer  must 

1.  be  responsible  for  loss  and/or  damage  incurred  there- 
after 

2.  handle  all  subsequent  movement  of  the  goods 

3.  unload  goods  from  ears 

4.  transport  goods  to  vessels 

5.  pay  all  demurrage  and/or  storage  charges 

6.  arrange  for  storage  in  warehouse  or  on  wharf  where 
necessary 

3.  Where  the  seller  wishes  to  quote  a  price,  from  which  the 
buyer  may  deduct  the  cost  of  transportation  to  a  given  point  on 
the  seaboard,  without  the  seller  assuming  responsibility  for  the 
goods  after  obtaining  a  clean  bill  of  lading  at  point  of  origin,  the 
proper  term  is : 

"f.o.b.   (named  point)   Freight  Allowed  to  (named  point  on 

the  seaboard) " 
Under  this  quotation : 

A.  Seller  must 

1.  place  goods  on  or  in  cars  or  lighters 

2.  secure  railroad  bill  of  lading 

3.  be  responsible  for  loss  and/or  damage  until  goods  have 
been  placed  in  or  on  cars  or  lighters  at  forwarding 
point,  and  clean  bill  of  lading  has  been  furnished  by 
the  railroad  company 

B.  Buyer  must 

1.  be  responsible  for  loss  and/or  damage  incurred  there- 
after 

2.  pay  all  transportation  charges  (buyer  is  then  entitled 
to  deduct  from  the  amount  of  the  invoice  the  freight 
paid  from  primary  point  to  named  port) 

3.  handle  all  subsequent  movement  of  the  goods 

4.  unload  goods  from  cars 

5.  transport  goods  to  vessel 

6.  pay  all  demurrage  and/or  storage  charges 

7.  arrange  for  storage  in  warehouse  or  on  wharf  where 
necessary 

4.  The  seller  may  desire  to  quote  a  price  covering  the  trans- 
portation of  the  goods  to  seaboard,  assuming  responsibility  for 
loss  and/or  damage  up  to  that  point.  In  this  case,  the  proper 
term  is: 
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"f.o.b  Cars  (named  point  on  seaboard)" 
Under  this  quotation : 

A.  Seller  must 

1.  place  goods  on  or  in  ears 

2.  secure  railroad  bill  of  lading 

3.  pay  all  freight  charges  from  forwarding  point  to  port 
on  seaboard 

4.  be  responsible   for   loss  and/or   damage  until   goods 
have  arrived  in  or  on  cars  at  the  named  port 

B.  Buyer  must 

1.  be  responsible  for  loss  and/or  damage  incurred  there- 
after 

2.  unload  goods  from  cars 

3.  handle  all  subsequent  movement  of  the  goods 

4.  transport  goods  to  vessel 

5.  pay  all  demurrage  and/or  storage  charges 

6.  arrange  for  storage  in  warehouse  or  on  wharf  where 
necessary 

5.  It  may  be  that  the  goods,  on  which  a  price  is  quoted  cov- 
ering the  transportation  of  the  goods  to  the  seaboard,  constitute 
less  than  a  carload  lot.     In  this  case,  the  proper  term  is: 

"f.o.b.  Cars  (named  port)  L.  C.  L." 
Under  this  quotation: 

A.  Seller  must 

1.  deliver  goods  to  the  initial  carrier 

2.  secure  railroad  bill  of  lading 

3.  pay  all  freight  charges  from  forwarding  point  to  port 
on  seaboard 

4.  be  responsible  for  loss  and/or  damage  until  goods  have 
arrived  on  cars  at  the  named  port 

B.  Buyer  must 

1.  be  responsible  for  loss  and/or  damage  incurred  there- 
after 

2.  handle  all  subsequent  movement  of  the  goods 

3.  accept  goods  from  the  carrier 

4.  transport  goods  to  vessel 

5.  pay  all  storage  charges 

6.  arrange  for  storage  in  warehouse  or  on  wharf  where 
necessary 

6.  Seller  may  quote  a  price  which  will  include  the  expense 
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of  transportation  of  the  goods  by  rail  to  the  seaboard,  including 
lighterage.    In  this  case,  the  proper  term  Is : 

"f.o.b.  Cars  (named  port)  Lighterage  Free" 
Under  this  quotation: 
A.  Seller  must 

1.  place  goods  on  or  in  ears 

2.  secure  railroad  bill  of  lading 

3.  pay  all  transportation  charges  to,  including  lighterage 
at,  the  port  named 

4.  be  responsible  for  loss  and/or  damage  until  goods  have 
arrived  on  cars  at  the  named  port 

B.  Buyer  must 

1.  be  responsible  for  loss  and/or  damage  incurred  there- 
after 

2.  handle  all  subsequent  movement  of  the  goods 

3.  take  out  the  insurance  nec&ssary  to  the  safety  of  the 
goods  after  arrival  on  the  cars 

4.  pay  the  cost  of  hoisting  goods  into  vessel  where  weight 
of  goods  Ls  too  great  for  ship's  tackle 

5.  pay  all  demurrage  and  other  charges,  except  lighter- 
age charges 

7.  The  seller  may  desire  to  quote  a  price  covering  delivery  of 
the  goods  alongside  overseas  vessel  and  within  reach  of  its  loading 
tackle.     In  this  case,  the  proper  term  is: 

"f.a.s.  vessel   (named  port)" 

Under  this  quotation : 

A.  Seller  must 

1.  transport  goods  to  seaboard 

2.  store  goods  in  warehouse  or  on  wharf  if  necessary, 
unless  buyer's  obligation  includes  provision  of  ship- 
ping facilities 

3.  place  goods  alongside  vessel  either  in  a  lighter  or  on 
the  wharf 

4.  provide  the  usual  dock  or  ship's  receipt 

5.  be  responsible  for  loss  and/or  damage  until  goods  have 
been  delivered  alongside  the  ship  or  on  wharf 

B.  Buyer  must 

1.  be  responsible  for  loss  and/or  damage  thereafter,  and 
for  insurance 

2.  handle  all  subsequent  movement  of  the  goods 
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3.  pay  cost  of  hoisting  goods  into  vessel  where  weight  of 
goods  is  too  great  for  ship 's  tackle 

8.  The  seller  may  desire  to  quote  a  price  covering  all  expenses 
up  to  and  including  delivery  of  the  goods  upon  the  overseas 
vessel  at  a  named  port.    In  this  case,  the  proper  term  is : 

"f.o.b.  vessel   (named  port)" 
Under  this  quotation: 

A.  Seller  must 

1.  meet  all  charges  incurred  in  placing  goods  actually 
on  board  the  vessel 

2.  provide  the  usual  dock  or  ship's  receipt 

3.  be  responsible  for  all  loss  and/or  damage  until  goods 
have  been  placed  on  board  the  vessel 

B.  Buyer  must 

1.  be  responsible  for  loss  and/or  damage  thereafter 

2.  handle  all  subsequent  movement  of  the  goods 

9.  The  seller  may  be  ready  to  go  farther  than  the  delivery 
of  his  goods  upon  the  overseas  vessel  and  be  willing  to  pay  trans- 
portation to  a  foreign  point  of  delivery.  In  this  case,  the  proper 
term  is : 

"c&f.  (named  foreign  port)  " 
Under  this  quotation : 

A.  Seller  must 

1.  make  freight  contract  and  pay  transportation  charges 
sufficient  to  carry  goods  to  agreed  destination 

2.  deliver  to  buyer  or  his  agent  clean  bills  of  lading  to 
the  agreed  destination 

3.  be  responsible  for  loss  and/or  damage  until  goods  have 
been  delivered  alongside  the  ship  and  clean  ocean  bill 
of  lading  obtained  (seller  is  not  .responsible  for  de- 
livery of  goods  at  destination) 

B.  Buyer  must 

1.  be  responsible  for  loss  and/or  damage  thereafter  and 
must  take  out  all  necessary  insurance 

2.  handle  all  subsequent  movement  of  the  goods 

3.  take  delivery  and  pay  costs  of  discharge,  lighterage 
and  landing  at  foreign  port  of  destination  in  accord- 
ance with  bill  of  lading  clauses 

4.  pay  foreign  customs  duties  and  wharfage  charges,  if 
anv 
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10.  The  seller  may  desire  to  quote  a  price  covering  the  cost 
of  the  goods,  the  marine  insurance  on  the  goods,  and  all  trans- 
portation charges  to  the  foreign  point  of  delivery.  In  this  case, 
the  proper  term  is: 

"c.i.f.  (named  foreign  port)  " 

Under  this  quotation: 

A.  Seller  must 

1.  make  freight  contract  and  pay  freight  charges  suffi- 
cient to  carry  goods  to  agreed  destination 

2.  take  out  and  pay  for  necessarj'  marine  insurance 

3.  deliver  to  buyer  or  his  agent  clean  bills  of  lading  to 
the  agreed  destination,  and  insurance  policy  and/or 
negotiable  insurance  certificate 

4.  be  responsible  for  loss  and/or  damage  until  goods  have 
been  delivered  alongside  the  ship,  and  clean  ocean 
bill  of  lading  and  insurance  policy  and/or  negotiable 
insurance  certificate  have  been  delivered  to  the  buyer, 
or  his  agent.  (Seller  is  not  responsible  for  the  deliv- 
ery of  goods  at  destination,  nor  for  payment  by  the 
underwriters  of  insurance  claims) 

5.  provide  war  risk  insurance,  where  necessary,  for  buy- 
er's  account 

B.  Buyer  must 

1.  be  responsible  for  loss  and/or  damage  thereafter,  and 
must  make  all  claims  to  which  he  may  be  entitled  under 
the  insurance  directly  on  the  underwriters 

2.  take  delivery  and  pay  costs  of  discharge,  lighterage 
and  landing  at  foreign  ports  of  destination  in  accord- 
ance with  bill  of  lading  clauses 

3.  pay  foreign  customs  duties  and  wharfage  charges, 
if  any 

Explanations  of  Abbreviations 

f .o.b Free  on  board 

f.a.s Free  along  side 

c.&f Cost  and  freight 

c.i.f Cost,  insurance  and  freight 

l.c.l Less  than  carload  lot 


230  APPENDICES 

VI.    Diamond  Alkali  Export  Corp.  vs  Bourgeois 

Law  Reports,  Kings  Bench  Division,  July  1,  1921,  Vol.  Ill, 
p.  443. 

Mr.  Justice  McCabdie:  By  a  written  contract  of  August  7,  1920,  the 
Diamond  Alkali  Export  Corp.  of  New  York  sold  to  F.  Bourgeois  of  London 
50  tons  of  soda  ash.  Shipment  was  to  be  September-October  from  American 
seaboard.  Terms  of  payment  were  cash  against  documents  under  confirmed 
bankers'  credit  at  London.  Price  was  c.i.f.  Gottenburg.  The  contract  con- 
tained (inter  alia)  this  condition:  "Seller  not  liable  for  failures  or  delays 
"in  delivery  due  to  strikes,  lockouts,  fire,  accident,  embargoes,  stoppage  of 
"navigation,  lack  of  transportation,  war  restrictions  or  seizures  by  any 
"governmental  agency  or  any  contingencies  whatever  beyond  seller's  con- 
"trol.  In  case  any  deliveries  are  delayed  owing  to  any  such  contingency, 
"the  delayed  shipments  shall  be  made  as  soon  as  possible  after  such  con- 
"tingency  has  been  removed  or  such  shipments  may  be  canceled  at  seller's 
"option.  Date  of  'Bill  of  Lading'  is  to  be  considered  date  of  shipment." 
The  buyers  rejected  the  documents  when  tendered  in  London  upon  several 
grounds,  namely,  (1)  That  the  sellers  had  not  shipped  the  goods  until 
Xov.  8  and  9,  1920.  (2)  That  a  proper  Bill  of  Lading  was  not  pre- 
sented. (3)  That  a  proper  policy  of  insurance  was  not  presented. 
The  sellers  assert  that  their  non-shipment  of  the  goods  in  September- 
October,  1920,  is  met  by  the  strike  clause.  They  also  assert  that 
tlie  documents  tendered  to  the  buyers  complied  with  the  contract.  It  is 
admitted,  and  the  Award  states,- that  the  points  are  to  be  decided  by  Eng- 
lish Law,  I  shall  not  narrate  the  circumstances  whereby  (as  is  admitted) 
the  goods  were  not  shipped  on  board  till  Nov.  8  and  9,  1920.  The  facts 
found  fall,  I  think,  within  the  strike  clause.  The  Arbitrators  state  that 
the  delay  was  at  all  times  beyond  the  sellers'  control.  The  strike  clause  is 
very  broadly  worded.  It  is  not  confined  to  prevention.  It  refers  to  delay 
also.  The  words  "or  any  contingencies  whatever"  seem  to  exclude  the 
operation  of  the  ejusdem  generis  rule.  See,  for  example,  Larsen  vs  Syl- 
vester, 1908  Appeal  Cases,  at  page  295,  and  Trovers  vs  Cooper,  1915,  1 
King's  Bench  at  page  73. 

That  being  so,  the  next  question  is  whether  the  effect  of  the  strike  clause 
was  merely  to  save  the  sellers  from  liability,  or  whether  it  operated  also  to 
debar  the  buyers  from  insisting  that  the  goods  had  not  been  shipped  in 
the  months  specified  in  the  contract. 

Upon  the  whole  I  thirfk  that  the  effect  of  the  clause  was  to  enable  the 
seller  (if  facts  within  the  strike  clause  prevented  shipment  September- 
October)  to  ship  at  a  later  date.  I  am  not  aware  of  any  direct  authority 
on  the  point.  The  case  of  Brown  vs  Turner  Brightman,  1912  Appeal  Cases 
at  page  12  and  the  like  decisions  do  not  really  touch  the  point.  The  deci- 
sion in  Brooke  Tool  Co.  vs  Hydraulic  Co.  (1920)  122  Law  Times  at  page 
126  turned  upon  diflFerent  considerations.  The  clause  must  be  read  in  a  fair 
business  sense.  It  eflFects  two  things,  I  think.  It  firstly  saves  the  vendor 
from  liability  for  delay,  &c.,  caused  by  circumstances  within  the  clause; 
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and  secondly,  it  enables  the  seller,  as  a  matter  of  right,  to  ship  as  soon  as 
possible  after  the  cause  of  delay  has  ceased  to  operate.  It  gives  power  to 
the  seller  to  cancel.     It  gives  no  like  power  to  the  buyer. 

In  the  case  of  J.  Aron  d  Co.  vs  Comptoir  Wegimont,  I  yesterday  stated 
my  views  on  the  meaning  and  contractual  effects  of  a  condition  for  ship- 
ment at  a  specified  time.  I  do  not  repeat  them  as  a  matter  of  right  to 
ship  at  a  later  date  than  that  expressed  in  the  earlier  part  of  the  contract 
of  sale.  Here  an  express  clause  of  the  bargain  enables  the  sellers  as  a 
matter  of  right  to  ship  at  a  later  date  than  that  expressed  in  the  earlier 
part  of  the  contract  of  sale.  I  therefore  find  in  favor  of  the  sellers  on  the 
first  objection  of  the  buyers. 

It  thus  becomes  my  duty  to  consider  the  serious  and  powerfully  argued 
contention  of  the  buyers,  that  the  documents  tendered  did  not  conform  to 
the  contract.  I  will  deal  with  those  documents  separately.  I  take  first 
what  I  will  call  for  convenience  the  bill  of  lading.  That  document  was 
issued  by  the  Swedish  American  Mexico  Line,  Ltd.,  of  Gothenburg,  Sweden. 
It  is  dated  Xov.  8,  1920.  It  contains  many  clauses.  The  arguments  before 
me  turned  on  the  earlier  words  of  the  bill  of  lading,  and  those  only  I  set 
out.  They  are  these:  "Received  in  apparent  good  order  and  condition  from 
D.  A.  Horan  to  be  transported  by  the  8.8.  Angiia,  now  lying  in  the  Port 
of  Pliiladelphia  and  bound  for  Gothenburg,  Sweden,  with  liberty  to  call  at 
any  port  or  ports  in  or  out  of  the  customary  route  or  failing  shipment  by 
said  steamer  in  and  upon  a  following  steamer,  280  bags  Dense  Soda."  Per- 
haps I  should  add  that  the  first  of  the  many  clauses  in  the  bill  of  lading 
is  this:  "It  is  mutually  agreed  that  this  shipment  ii  subject  to  all  the 
"terms  and  provisions  of  and  all  the  exemptions  from  liability  contained 
"in  the  Act  of  Congress  of  the  United  States  approved  on  the  1.3th  day  of 
"February,  1893,  and  entitled  'An  Act  for  the  Xavigation  of  Vessels.' " 
This  Act  of  1803  provides  by  Section  4:  "That  it  shall  be  the  duty  of  the 
"owner  or  owners,  master  or  masters,  or  agent  of  any  vessel  transporting 
"merchandise  or  property  from  or  between  ports  of  the  f  nited  States  and 
"foreign  ports  to  issue  to  shippers  of  any  lawful  merchandise  a  bill  of 
"lading  or  shipping  document  stating,  amongst  other  things,  the  marks 
"necessary  for  identification,  number  of  packages  or  quantity,  stating 
"whether  it  be  the  carrier's  or  shipper's  weight,  and  apparent  order  or  con- 
"dition  of  such  merchandise  or  property  delivered  to  and  received  by  the 
"owner,  master  or  agent  of  the  vessel  for  transportation,  and  such  document 
"shall  be  prima  facie  evidence  of  the  receipt  of  the  merchandise  therein 
"described."  I  call  attention  to  the  words  "Bill  of  Lading  or  shipping 
documents."  The  Act  recognizes  that  there  may  l)e  shipping  dociunents 
fulfilling  the  requirements  of  the  section  and  yet  not  bills  of  lading. 

Xow  the  buyers  strongly  contend  that  the  document  here  tendered  was 
not  a  bill  of  lading  at  all,  and  that  in  any  event  it  was  not  such  a  bill  of 
lading  as  was  required  by  the  contract.  They  call  attention  to  the  fact  that 
the  document  does  not  acknowledge  the  goods  to  have  been  actually  placed 
on  board.  It  merely  says  that  the  goods  have  been  received  "to  be  trans- 
ported by  the  8.8.  Angiia."  They  further  call  attention  to  the  words  "or 
"failing  shipment  by  said  steamer  in  and  upon  a  following  steamer."     I 
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need  scarcely  say  that  I  appreciate  the  vital  nature  of  the  buyer's  conten- 
tion, inasmuch  as  the  form  of  document  now  before  me  is  of  frequent  use 
at  American  ports.  In  order  to  test  the  matter  it  is  necessary  in  the  first 
place  to  consider  the  rights  of  a  buyer  under  a  c.i.f.  contract.  The  strike 
clause  here  is  a  mere  accident,  and  does  not  seem  to  affect  the  point  at 
issue.  For  inasmuch  as  the  duty  of  the  vendors  was  to  ship  as  soon  as 
the  contingency  ceased  to  operate,  and  inasmuch  as  they  were  able  to  ship 
on  Nov.  8  and  9,  1920,  it  follows  that  the  time  of  shipment  under  the  con- 
tract was  that  date. 

What  then  are  a  seller's  duties  and  buyer's  rights  under  a  c.i.f.  contract? 
They  were  stated  by  Lord  Blackburn  in  Ireland  &  Livingstone  (1872) 
5  Appeal  Cases,  page  395,  at  page  406,  where  he  refers  to  a  "bill  of  lading." 
So,  too,  in  the  well-known  judgment  of  Mr.  Justice  Hamilton  in  Biddell 
Bros,  vs  Horst  Co.  (1911),  1  King's  Bench,  page  214,  at  page  221,  where 
he  says:  "It  follows  that  against  tender  of  those  documents,  the  bill  of 
"lading,  invoice  and  policy  of  insurance  which  completes  delivery  in  aecord- 
"ance  with  that  agreement,  the  buyer  must  be  ready  and  willing  to  pay  the 
"price."  So  per  Lord  Justice  Kennedy,  same  volume,  at  page  956,  "How 
"is  such  a  tender  to  be  made  of  goods  afloat  under  a  c.i.f.  contract?"  "By 
"tender  of  the  bill  of  lading,  accompanied  in  case  the  goods  have  been  lost 
"in  transit  by  the  policy  of  insurance.  The  bill  of  lading  in  law  and  fact 
"represents  the  goods."  See  also  Mr.  Justice  Scrutton  in  Landaucr  vs 
Craven,  1912,  2  King's  Bench  94  at  page  107.  The  latest  statement  is  the 
opinion  of  Lord  Birkenhead  in  Johnson  vs  Taylor  Bros,  d  Co.,  Ltd.,  1920 
Appeal  Cases  at  page  149  where  he  says  in  speaking  of  the  duties  of  a 
vendor  under  a  c.i.f.  contract,  "He  is  bound  in  the  second  place  to  tender 
"to  the  purchaser  within  a  reasonable  time  after  shipment  the  shipping 
"documents,  for  example,  the  bill  or  bills  of  lading  and  a  policy  of  insurance 
"reasonably  covering  the  value  of  the  goods."  I  sliould  mention  also  the 
notes  to  Scrutton  &  Mackinnon  on  Charterparties,  article  59.  If  then  a 
vendor  under  an  ordinary  c.i.f.  contract  is  bound  to  tender  a  bill  of  lading, 
the  question  next  arising  is :  \Aniat  is  meant  by  a  bill  of  lading  within  such 
a  contract? 

The  contract  decides  the  rights  of  the  buyer.  The  question  is  not  as 
to  the  meaning  of  the  phrase  in  a  particular  Act  of  Parliament  or  as  to 
the  possible  meaning  under  other  forms  of  contract.  Nor  is  it  material  that 
a  buyer  objects  to  the  document  for  ulterior  motives.  See  for  example 
Lord  Cairns  in  Boices  vs  Shand  (1877)  2  Appeal  Cases  455  at  page  465, 
and  per  Lord  Hatherley,  same  volume  at  page  476.  A  buyer,  as  those 
noble  lords  pointed  out,  is  entitled  to  insist  on  the  letter  of  his  rights. 
As  Lord  Hatherley  said:  "You  must  bring  the  buyer  within  the  four  cor- 
"ners  of  the  contract."  A  buyer  moreover  may  have  obvious  business 
reasons  for  so  insisting  as  he  may  have  to  implement  his  own  bargain  with 
rigorous  subvendees.  Now  I  consider  that  the  phrase  "bill  of  lading"  as 
used  with  respect  to  a  c.i.f.  contract  means  a  bill  of  lading  in  the  sense 
established  by  a  long  line  of  legal  decisions.  Unless  this  meaning  be  given 
the  matter  is  thrown  into  confusion. 

In  article  3  of  Scrutton  &  Mackinnon  on  Charterparties  and  Bills  of 
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Lading,  is  a  definition  which  says:  "A  bill  of  lading  is  a  receipt  of  goods 
"shipped  on  board  a  ship  signed  by  the  person  who  contracts  to  carry 
"them  or  his  agent  and  stating  the  terms  on  which  the  goods  were  de- 
•'livered  to  and  received  by  the  ship."  This  statement  suggests  at  once 
an  obvious  and  serious  distinction  between  a  receipt  for  goods  actually 
shipped  on  board  a  particular  ship  and  a  receipt  for  ^toods  which  are  at 
some  future  time  to  be  shipped  on  board  either  a  particular  ship  or  an 
unnamed  ship  to  follow  her.  This  business  distinction  and  varying  results 
of  the  two  seem  to  me  to  be  plain.  The  legal  distinction  seems  to  me  to 
be  equally  plain. 

From  the  earliest  times  a  bill  of  lading  was  a  document  which  acknowl- 
edged actual  shipment  on  board  a  particular  ship.  In  Bennett's  History 
of  the  Bill  of  Lading  (Cambridge  Press,  1914)  at  page  8  is  this  passage: 
"Desjardins  says  that  towards  the  close  of  the  16th  century  the  use  of 
"the  Bill  of  Lading  was  widespread — he  quotes  a  definition  from  Le  Guidon 
"de  la  mer,  a  document  of  that  epoch,  which  defines  the  Bill  of  Lading  as 
"  'the  acknowledgement  which  the  master  makes  of  the  number  and  quality 
"  of  the  goods  loaded  on  board.'  "  See  Desjardins'  Traite  de  Droit  Com- 
mercial Maritime,  Tome  4,  Article  904.  (Paris  1885.)  It  is  clear,  I  may 
add,  that  the  Bill  of  Lading  sprang  from  the  ship's  book  of  lading  which 
was  a  document  of  weight  showing  the  goods  actually  put  on  Ijoard. 

The  famous  case  of  Lickbarroic  is  Mason,  2  Term  Reports,  at  page  674, 
was  discussed  (1794).  It  decided  that  bills  of  lading  were  transferable 
by  the  custom  of  merchants.  The  finding  of  the  jury  as  to  the  custom  is 
set  out  at  page  685  as  follows:  "By  the  custom  of  merchants  bills  of 
"lading  expressing  goods  or  merchandise  to  have  been  shipped  by  any 
"person  or  persons  to  be  delivered  to  order  or  assigns  have  been  and 
"are  at  any  time  after  such  goods  have  been  shipped  and  before  the  voyage 
"performed  for  which  they  have  been  or  are  shipped  negotiable  or  trans- 
"ferable  by  the  shipper  or  shippers  of  such  goods — "  etc.  The  word  nego- 
tiable in  that  special  verdict  really  means  no  more  than  the  word  "trans- 
"ferable"  or  "assignable."    See  Scrutton  on  Charterparties'  notes,  article  56. 

I  am  not  aware  of  any  decision  which  has  modified  the  finding  of  the 
jury  in  Lickbarroto  vs  Mason  as  to  the  subject  matter  to  which  alone 
the  custom  of  transferability  applied.  Apparently  that  custom  and  that 
custom  only  was  operative  when  the  Bills  of  Lading  Act,  1855,  was  passed, 
(18  &  19  Vict.,  c.  111).  Now  that  Act  expressly  recites  the  custom  found 
in  Lickbarroic  vs  Mason  that  then  proceeds:  "and  whereas  it  frequently 
"happens  that  the  goods  in  respect  of  which  bills  of  lading  purport  to  be 
"signed  have  not  been  laden  on  board."  It  thus  seems  plain  that  the  Act 
was  referring  to  documents  acknowledging  an  actual  shipment  on  board 
a  specified  ship.  1  need  not  refer  to  sections  1  and  2  of  the  Act.  But 
section  3  says,  "Every  bill  of  lading  in  the  hands  of  a  consignee  or  en- 
dorsee for  valuable  "consideration  representing  goods  to  have  been  shipped 
"on  board  a  vessel  shall  be  conclusive  evidence  of  such  shipment  as  against 
"the  master  or  other  persons  signing  the  same  ..."  etc.  It  seems  clear 
that  no  assignee  can  invoke  the  benefits  for  example  of  section  3  unless 
the  document  actually  asserts  the  goods  have  been  shipped  on  board.     The 
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whole  point  of  the  section  seems  to  go  if  the  docTunent  does  not  contain 
such  an  assertion.     I  will  refer  to  this  Act  later. 

Now  in  Blackburn  on  Sale,  3rd  Edition  (1909),  page  421,  is  this  state- 
ment: "A  bill  of  lading  is  a  writing  signed  on  behalf  of  the  owner  of 
"the  ship  in  wliich  goods  are  embarked  acknowledging  the  receipt  of  the 
'•goods  and  undertaking  to  deliver  them  at  the  end  of  the  voyage  (subject 
"to  such  conditions  as  may  be  mentioned  in  the  bill  of  lading)."  The 
common  type  of  a  bill  of  lading  is  given  in  Carver  on  Carriage  by  Sea, 
6th  Edition,  part  54.  It  is  worthy  of  observation  that  in  the  U.  S.  A. 
case  of  Rowley  vs  Bigelow  (1832)  12  Pick  307,  Chief  Justice  Shaw  said: 
"The  bill  of  lading  acknowledges  the  goods  to  be  on  board  and  regularly 
"the  goods  ought  to  be  on  board  before  the  bill  of  lading  is  signed."  See 
the  note  in  Parson  on  Shipping  (Boston)  Vol.  1,  page  187,  where  the 
learned  author  somewhat  pointedly  says:  "It  is  a  fraud  on  the  part  of 
"the  Master  to  sign  the  bills  before  the  goods  are  on  board."  In  Benjamin 
on  Sale,  6tli  Edition,  page  846,  is  this  passage  giving  the  result  of  the  cases. 
"When  delivery  is  to  be  made  by  a  bill  of  lading  the  rule  is  that  the  seller 
"makes  a  good  delivery  if  he  forward  to  the  buyer,  as  soon  as  he  reasonably 
"can  after  the  shipment,  a  bill  of  lading,  whereunder  the  buyer  can  obtain 
"delivery,  duly  indorsed  effectual  to  pass  the  property  or  the  goods,  made 
"out  in  terms  consistent  with  the  contract  of  sale,  and  purporting  to 
"represent  goods  in  accordance  with  the  contract,  and  which  are  in  fact 
"in  accordance  therewith."  Apart  from  any  authority  to  the  contrary  it 
seems  to  me  that  I  must  hold  that  the  document  here  is  not  a  bill  of  lading 
within  the  c.i.f.  contract  before  me.  It  does  not  acknowledge  the  goods  to 
be  on  board  a  specific  ship,  nor  does  it  acknowledge  a  shipment  on  board 
at  all.  It  leaves  it  luiccrtain  as  to  whether  the  goods  Avill  come  by  the 
Anglia  or  some  following  ship.  The  word  "following"  is  loose  and  am- 
biguous in  itself.  The  document  does  not  even  say  "immediately  fol- 
lowing," nor  does  it  indicate  that  the  "following  ship"  will  belong  to  or 
l)e  under  the  control  of  the  person  who  issues  the  bill  of  lading.  The  docu- 
ment seems  to  me  to  be  (in  substance)  a  mere  receipt  for  goods  which  at 
some  future  time  and  by  some  uncertain  vessel  are  to  be  shipped.  It  is 
not  even  in  the  form  of  the  New  York  Produce  Exchange  bill  of  lading  set 
out  in  Carver,  6th  Edition,  app.  A.,  page  971.  The  buyer  is  left  in  doubt 
as  to  actual  shipment  and  actual  ship.  The  sellers,  however,  submit  that 
I  am  bound  by  the  opinion  of  the  Privy  Council  in  "The  Marlborough  Hill," 
1921,  Appeal  Cases,  page  1.  The  buyers  on  the  other  hand  contend  that 
that  opinion  is  erroneous  and  that  I  ought  not  to  follow  it.  I  need  not 
scarcely  state  the  deep  diffidence  and  embarrassment  I  feel  in  discussing 
that  weighty  opinion.  As  Lord  Phillimore  himself,  however,  pointed  out  in 
Dulien  vs  White,  1901,  2  King's  Bench  669,  at  page  683,  a  Privy  Council 
advice  is  not  binding  on  the  King's  Bench  Division  even  as  to  the  "res 
decisa."  I  wish  to  point  out  first  that  the  actual  decision  in  that  case 
was  merely  that  the  bill  of  lading  there  in  question  (which  closely  re- 
sembles the  one  now  before  me)  fell  within  section  6  of  the  Admiralty 
Court  Act,  1865.  It  may  be  that  the  phrase  "Bill  of  lading"  in  that  sec- 
tion permits  of  a  broad  interpretation.     I  point  out  next  that  there  is  no 
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express  statemeot  in  the  "Marlborough  Hill."  that  the  document  there  in 
question  actually  fell  within  the  Bills  of  Lading  Act  1855.  In  the  third 
place  it  seems  to  me  to  be  clear  that  the  Board  aid  not  consider  the  nature 
and  effect  of  an  ordinary  ci.f.  contract  or  the  decisions  thereon  in  rela- 
tion to  the  question  before  them.  The  case  of  Boices  vs  Shand,  1877,  2, 
Appeal  Cases,  455,  was  not  even  cited  to  the  Board.  Lord  Phillimore,  in 
reading  the  advice  of  the  Privy  Council,  said  (page  451)  :  "There  can  be  no 
"difference  in  principle  between  the  owner,  master,  or  agent  acknowledging 
"that  he  has  received  goods  on  his  wharf  or  allotted  portion  of  quay  or 
"his  storehouse  awaiting  shipment  and  his  acknowledging  that  the  goods 
"have  been  actually  put  over  the  ship's  rail."  With  the  deepest  respect  I 
venture  to  think  that  there  is  a  great  difference  between  the  two,  both 
from  a  legal  and  business  point  of  view.  Those  differences  seem  to  me 
clear.  I  need  not  state  them.  If  the  view  of  the  Privy  Council  is  carried 
to  its  logical  conclusion,  a  mere  receipt  for  goods  at  a  dock  warehouse  for 
shipment  might  well  be  called  a  bill  of  lading.  At  page  452  of  the  Report 
the  Board  say:  "Then  as  regards  the  obligation  to  carry  either  by  the 
"named  ship  or  by  some  other  vessel,  it  is  a  contract  which  both  parties 
"may  well  find  it  convenient  to  enter  into  and  accept.  The  liberty  to  tran- 
"ship  is  ancient  and  well  established,  and  does  not  derogate  from  the  na- 
"ture  of  a  bill  of  lading,  and  if  the  contract  begin  when  the  goods  are  re- 
"ceived  on  the  wharf,  substitution  does  not  differ  in  principle  from  trans- 
"shipment."  I  do  not  pause  to  analyse  these  words.  I  only  say  that  in  my 
own  humble  view  substitution  and  the  right  of  transshipment  are  distinct 
things,  and  rest  on  different  principles.  The  passage  last  cited  can,  I 
think,  have  no  application  at  all  to  a  ci.f.  contract  which  provides  for  a 
specific  date  of  shipment.  It  will  suflBce  if  I  say  two  things.  First,  that 
in  my  view  the  "3Iarlborough  Hill"  case  does  not  apply  to  a  ci.f.  contract 
such  as  that  now  before  me.  Secondly,  that  groimds  for  challenging  the 
dicta  of  the  Privy  Council  will  be  found  in  Article  22,  and  the  notes  and 
cases  there  cited,  in  Scrutton  &  Mackinnon,  10th  Edition,  as  to  what  are 
called  through  bills  of  lading,  in  the  lucid  article  in  the  Law  Quarterly 
Review  of  October,  1889,  Vol.  5,  page  424,  by  Mr.  Bateson,  K.  C. ;  and  of 
July,  1890,  Vol.  6,  page  289,  by  the  late  Mr.  Carter,  and  in  Carver  on 
Carriage,  notes  to  Article  107.  I  do  not  doubt  that  the  document  liefore 
me  is  a  "shipping  document"  within  the  U.  S.  A.  Harter  Act,  1893.  I 
feel  bound  to  hold,  however,  that  it  is  not  a  bill  of  lading  within  the  ci.f. 
contract  of  sale  made  between  the  present  parties. 

I  now  consider  the  second  document  discussed  before  me.  The  buyers 
contend  that  the  "Certificate  of  Insurance"  tendered  by  the  sellers  was  not 
a  policy  of  insurance  within  the  ci.f.  contract.  It  is  headed  "Certificate 
of  Insurance."  It  is  Xo.  767,922.  It  is  issued  by  the  Fireman's  Fund 
Insurance  Company  of  San  Francisco,  a  well  known  office.  The  substan- 
tive words  are  these:  "This  is  to  certify  that  on  the  8th  of  November, 
"1920,  this  Company  insured  under  Policy  Xo.  2,319  for  D.  A.  Horan  $5,790 
"on  280  bags  58  per  cent  dense  soda  ash  X.  Y.  &  L.  test  valued  at  sxun 
"insured  shipped  on  board  of  the  .*n'.  .S'.  Anglia  and/or  other  steamer  or 
"steamers   at   and    from   Philadelphia   to   Gothenburg.      And   it   is   hereby 
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"understood  and  agreed  that  in  case  of  loss,  such  loss  is  payable  to  the 
"order  of  the  assured  on  surrender  of  this  certificate.  This  certificate 
'"represents  and  takes  the  place  of  the  policy  and  conveys  all  the  rights 
"of  the  original  ijolicy  holder  (for  the  purpose  of  collecting  any  loss  or 
"claims)  as  fully  as  if  the  property  was  covered  by  a  special  policy  direct 
"to  the  holder  of  this  certificate  and  free  from  any  liability  for  unpaid 
"premiums.  Not  valid  unless  countersigned  by  D.  A.  Horan.  (Signed) 
"F.  H.  and  C.  Robson,  Managers.  Countersigned  D.  A.  Horan."  Notice: 
"To  conform  with  the  Revenue  Laws  of  Great  Britain  in  order  to  collect 
"a  claim  under  tliis  certificate  it  must  be  stamped  witliin  10  days  after 
"its  receipt  in  the  United  Kingdom."  On  the  front  of  the  certificate  are 
certain  conditions,  of  which  the  first  is  this:  "This  certificate  is  subject 
"to  the  full  terms  of  the  policy  in  respect  of  being  free  from  claim  in 
"respect  of  capture,  seizure,  detention,  or  the  consequences  of  hostilities." 
At  the  back  of  the  certificate  are  other  conditions  which  I  need  not  detail. 
Is  this  certificate  a  proper  policy  of  insurance  within  the  c.i.f.  contract 
here  made?  I  have  read,  I  believe,  all  the  cases  on  the  rights  and  obli- 
gations of  buyer  and  seller  under  c.i.f.  contracts  from  Ireland  vs  Living- 
stone in  1872  Appeal  Cases,  page  395,  and  Hickox  vs  Adam,  1876  Appeal 
Cases,  page  344,  to  Johnson  vs  Taylor  d  Others,  1920  Appeal  Cases,  page 
144.  Many  decisions  are  cited  in  Benjamin  on  Sale,  6th  Volume,  page  850, 
and  so  on.  In  all  the  cases  a  "policy  of  insurance"  is  mentioned  as  an 
essential  document.  The  law  is  settled  and  established.  I  may  point  out 
that  in  Burshall  vs  Grimsdale,  1906,  11  Commercial  Cases,  page  280,  it 
was  expressly  provided  by  the  contract  that  a  certificate  of  insurance 
might  be  an  alternative  for  an  actual  policy.  I  ventured  in  Maubre  Sac- 
charine Co.  vs  Corn  Products  Company,  1919,  1  King's  Bench,  ppge  198,  to 
discuss  the  relevant  authorities  including  the  lucid  judgment  of  Mr.  Justice 
Atkin  in  Groom  Ltd.  vs  Barber,  1915,  1  King's  Bench,  page  316 — a  judg- 
ment which  I  have  again  most  carefully  read.  It  seems  plain  that  a  mere 
written  statement  by  the  sellers  that  they  hold  the  buyers  covered  by  insur- 
ance in  respect  of  a  specified  policy  of  insurance,  is  not  itself  a  policy  of 
insurance  within  a  c.i.f.  contract.  See  the  Maubre  case,  1919,  1  King's 
Bench,  page  199.  It  seems  plain  also  that  a  broker's  cover  note  or  an 
ordinary  certificate  of  insurance  are  not  adequate  agreements  within  such 
a  contract.  See  Mr.  Justice  Bailhache  in  Wilson  Holgate  d  Co.,  1920,  2 
King's  Bench  Division. 

Does  the  present  document  fulfill  the  seller's  contractual  duty?  In  the 
Wilson  Holgate  case,  paragraph  7,  Justice  Bailhache  said:  "It  must  be 
"borne  in  mind  that  in  dealing  with  certificates  of  insurance  I  am  not 
"referring  to  American  certificates  of  insurance  which  stand  on  a  diff'erent 
"footing  and  are  equivalent  to  policies,  being  accepted  in  this  country  as 
"policies."  It  will  be  observed  that  Justice  Bailhache  used  the  word 
"accepted"  and  not  the  words  "bound  to  accept."  The  sellers  here  rely  on 
that  passage  and  also  on  the  notes  to  Scrutton  on  Charterparties,  10th 
Edition  at  page  185,  where  it  is  said:  "A  certificate  of  insurance  issued 
"by  an  insurance  company  under  a  floating  policy  upon  which  document 
"the  company  can  be  sued  would  suffice  in  any  case."    The  buyer  strongly 
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challenges  that  view  and  his  Counsel  require  me  to  e3q>re8s  an  independent 
opinion  on  the  point.  I  do  so  witu  the  greatest  diffiuence  and  reiuctance 
in  view  of  the  weight  carried  by  even  the  dicta  of  such  experienced  and 
distinguished  Judges  as  Justice  Scrutton  and  Justice  Bailhache.  I  feel 
bound  to  express  my  view  not  upon  a  question  of  business  convenience  but 
upon  the  strict  law  of  the  matter.  I  assiune  that  this  document  (which 
is  not  stamped)  was  given  under  a  floating  policy  issued  by  the  Insurance 
Company  to  D.  A.  Horan.  Xow  the  certificate  is  not  a  policy.  It  does 
not  purport  to  be  a  policy.  This  is  conceded  by  Mr.  Hastings  in  his  able 
argument  for  the  sellers.  It  is  a  certificate  that  a  policy  was.  issued  to 
D.  A.  Horan,  and  it  incorporates  the  terms  of  that  policy.  Those  terms  I 
do  not  know,  nor  is  there  anything  before  me  to  indicate  that  the  buyers 
knew  them.  The  certificate  does  not  show  whether  that  policy  was  in  a 
recognized  or  usual  form  or  not.  The  certificate  does  therefore  contain  all 
the  terms  of  the  insurance.  Those  terms  have  to  be  sought  for  in  two  docu- 
ments, namely,  the  original  policy  and  the  certificate.  But  even  if  this 
document  is  not  a  policy  yet  the  sellers  say  it  is  "equivalent  to  a  policy." 
In  connection  with  that  phrase  it  is  well  to  quote  from  another  part  of 
the  Judgment  of  Justice  Bailhache  in  the  Wilson  Holgate  Case,  1920  2 
King's  Bench  at  page  9.  He  there  says:  "He,  the  buyer,  cannot  be  com- 
"pelled  to  take  a  document  which  is  something  like  that  which  he  has 
"agreed  to  take.  He  is  entitled  to  have  a  document  of  the  very  kind 
"which  he  has  agreed  to  take  or  a*  least  one  which  does  not  differ  from 
"it  in  any  material  respect.''  This  leads  me  to  ask  whether  the  document 
before  me  differs  in  any  material  respect  from  a  policy  of  insurance.  To 
begin  with,  I  do  not  see  how  the  buyer  here  could  know  whether  the  docu- 
ment he  got  was  of  a  proper  character  (one  he  was  bound  to  accept)  unless 
he  saw  the  original  policy,  and  examined  its  conditions,  whether  usual  or 
otherwise.  In  the  next  place  I  feel  that  a  certificate  of  insurance  falls 
within  a  legal  classification,  if  any,  different  to  that  of  a  policy  of  insur- 
ance. The  latter  is  a  well  known  document  with  clearly  defined  features. 
It  comes  within  definite,  established  and  statutory  legal  rights.  A  certifi- 
cate, however,  is  an  ambiguous  thing;  it  is  unclassified  and  undefined  by 
law;  it  is  not  even  mentioned  in  Arnould.  No  rules  have  been  laid  down 
upon  it.  Would  the  buyer  sue  upon  the  certificate  or  upon  the  original 
policy  plus  the  certificate?  If  he  sued  simply  on  the  certificate  he  could 
put  in  a  part  only  of  the  contract,  for  the  other  terms  of  the  contract, 
namely,  the  conditions  of  the  actual  policy,  would  be  contained  in  a  docu- 
ment not  in  his  control  and  to  the  possession  of  which  he  is  not  entitled. 
Thirdly,  I  point  out  that  before  the  buyer  could  sue  at  all  he  would  have 
to  show  that  he  was  the  assignee  of  the  certificate.  See  Arnould,  section 
175-177.  In  what  way  can  he  become  the  assignee?  It  is  vital  to  remem- 
ber the  provisions  of  the  Marine  Insurance  Act,  1906.  Xow  the  relevant 
statutory  provision  is  Section  50  (3),  which  says:  "A  marine  policy  may 
be  assigned  by  endorsement  thereon  or  in  any  other  customary  manner." 
This  sub-section,  however,  only  applies,  so  far  as  I  can  see,  to  that  which 
is  an  actual  marine  policy.  Section  90,  the  interpretation  clause  says:  "In 
"this  Act  unless  tlie  context  or  subject  matter  otherwise  requires  'policy' 
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"means  a  marine  'policy.' "  The  Act  contains  no  reference,  express,  or  im- 
plied, to  a  certificate  of  insurance.  Section  22  says:  "Subject  to  the  pro- 
"visions  of  any  Statute  a  contract  of  marine  insurance  is  inadmissible  in 
"evidence  unless  it  is  embodied  in  a  marine  policy  in  accordance  with  this 
"Act."  If,  as  is  admitted,  this  document  be  a  certificate  only  and  not  a 
policy  it  tlierefore  seems  not  even  to  be  admissible  in  evidence  before  me. 
If  the  certificate  does  not  fall  within  the  Marine  Insurance  Act  it  appears 
to  be  only  assignable  by  writing  in  accordance  with  the  provisions  of  the 
Judicature  Act,  1873,  Section  25  (6).  The  certificate  may  have  less  legal 
effect  than  a  slip,  as  to  which  see  Arnould,  paragraph  34,  and  Section  21 
of  the  Marine  Insurance  Act. 

I  mention  these  considerations  briefly.  Time  does  not  permit  to  discuss 
tliem  further  or  to  develop  their  significacne  or  to  emphasize  the  points 
arising  under  Sections  91  to  95  of  the  Stamps  Act,  1891.  In  my  view  the 
Act  of  1906  deals  with  marine  policies  only.  It  does  not,  I  think,  cover 
other  documents,  although  they  may  be  said  to  be  the  business  equivalent 
of  policies.  I  do  not  think  that  the  Act  of  1906  covers  the  document  now 
before  me.  In  my  humble  view  a  document  of  insurance  is  not  a  good 
tender  in  England  under  an  ordinary  c.i.f.  contract  unless  it  be  an  actual 
policy  and  unless  it  falls  within  the  provisions  of  the  Marine  Insurance 
Act,  1906,  as  to  assignment  and  otherwise.  I  must  therefore  hold  that 
the  buyers  were  entitled  to  reject  the  documents  upon  the  ground  that  no 
proper  bill  of  lading  and  no  proper  policy  of  insurance  were  tendered  by 
the  sellers  in  conformity  with  the  c.i.f.  contract.  I  abstain  from  amplify- 
ing this  Judgment  by  the  citation  of  other  authority  or  the  mention  of 
further  reasons  in  support  of  the  conclusions  I  have  deemed  it  my  duty 
to  state.  It  may  well  be  that  this  decision  is  disturbing  to  business  men. 
It  is  my  duty,  however,  to  state  my  view  of  the  law  without  regard  to 
mere  questions  of  convenience.  I  desire  to  add  four  remarks :  ( 1 )  Tliat 
there  is  no  finding  or  evidence  before  me  of  any  course  of  dealing  between 
the  parties;  (2)  That  there  is  no  finding  or  evidence  before  me  of  any 
custom  or  general  usage  which  modifies  the  long  and  clearly  established 
legal  rights  of  a  buyer  under  a  c.i.f.  contract.  If  any  such  custom  or 
usage  be  asserted  then  the  point  can  be  dealt  with  in  some  future  action 
in  the  Commercial  Court.  Whether  such  an  assertion  can  be  proved  may 
well  be  a  question  of  doubt  in  view  of  the  matters  appearing  in  the  Manlie 
case,  1919,  1  King's  Bench  at  page  206.  See,  too,  the  Wilson  Holgate  case, 
1920,  2  King's  Bench  at  page  8,  where  Justice  Bailhache  said:  "I  am  not 
"satisfied  that  since  Ireland  vs  Livingstone  was  decided  any  custom  has 
"arisen  which  obviates  the  necessity  for  a  tender  by  the  seller  of  a  policy 
"of  insurance  if  the  buyer  requires  it."  (3)  It  may  well  be  that  legisla- 
tion is  needed  to  enlarge  the  operation  of  the  Bills  of  Lading  Act,  1855, 
and  the  Marine  Insurance  Act,  1906.  (4)  That  the  difficulties  indicated 
in  this  Judgment  can  be  easily,  promptly  and  effectively  met  by  the  in- 
sertion of  appropriate  clauses  in  c.i.f.  contracts. 

For  the  reasons  given  I  find  in  favor  of  the  buyers  witli  the  results 
stated  in  the  Award.  The  sellers  must  pay  the  costs  of  the  proceedings 
before  me. 
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parties  to,  33 
accepter,   the,    33 
Ijeneficiary,  the,  33 
issuer,   the,  33 
opener,  the,  33 
negotiator,  the,  33 
notifier,  the,  33 
revolving,  26 
special,  31 

standardization  of,  5,  6 
supplementary,  32 
tenor  of,  26 
transferability  of,  28 
travelers,   57-63 

(see  traveler's  letter  of  credit) 
Letters  of  lien, 
British,  130 
Japanese,  187 
Liabilities,    credit,     under     (rerman 

law,  173-176 
Loan  bills,  8 

M 

Marine  Insurance, 

Certificate,  legality  of,    19 
Policy,  17-19 

floating,  18 

named,    18 

open,   18 

shipment,  blanket,  18 

statement  of  value,   18 

time-voyage,    18 

unvalued,  18 
Minor  documents,  21 


"Xon-dumping"  certificate,   21 
0 

'"On-board"  bill  of  lading,   14 
Operation  of  sterling  credit,  44 
Origin,  certificate,  21 


Points   of  variance   between   Hague 
rules,  and  Harter  Act,  222-224 
"Prompt     shipment,"     indefiniteness 
of,  183 
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Protective  clauses  in  trust  receipts, 

115 
Purchase,  Authority  to,  94-107 


"Received-for-sliipment"  clause,  14-17 
Rembourskredit,  105 
Resolution  authorizing  appointment 
of  agent,  form  for,  207 


S 


Shipping  documents,  present  status 

of,  7-22 
Standardization  of  letters  of  credit, 

5,   6 
Sterling  credit,  operation  of,  44 
Summary  of  American  and  British 

cases,  162,  163 


Terms  used  by  German  banks,  mean- 

.ing  of,  164-166 
Through  bill  of  lading,  12 
Time  drafts,  9 
Trade  bills,  9 

Transferring  of  credit,  Japanese,  181 
Traveler's  letter  of  credit,  57 

classification  of,  58 

British,  130 

direct  opening  of,  59 

forms  of,  61 

indirect  opening  of,  60 

meaning  of,  57 

operation  of,  61 

parties  to,  59 
Trassierangskredit,  166 


Trust  receipt,  108-126 
form  for.  215 

in  exchange  of  documents,  109 
observance  of  terms  of,  124 
Japanese,  185 
laws   relative   to,    121-123 
legal  aspect  of,  117 
meaning  of,  108 
need  of  uniform  statute  for,  125 
protective  clauses  in,  115 
security  of.  111 
use  of,  43,  108 
value  of,  124 
at  law,  108 


U 


Uniform  Commercial  Credit  Regula- 
tions of  the  Commercial 
Credit  Conference,  216,  217 

Uniformity  in  commercial  docu- 
ments, 1-6 

Uniform  Negotiable  Instrument 
Act,  2 

Unilateral  contract,  68,  69 


Validity  of  contract,  192 
Violation  of  sales  contract,  effect  on 
letter  of  credit,  81-83 

W 
Warehouse  storage,  109,  110 

Y 
York-Antwerp  Rules,  2 
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